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United States Court of Appealslfor the 
District of Columbia ! 


Supreme Court of the District of Colunjibia 
III Equity No. 60267 j 

IMrs. Lola Echols, Plaintiffs | 


J. AVarren Madden, John M. Carmody and EdwinS S. Smith, 
constituting the National Labor Relations Board, 

Defendants. | 

United States of America, | 

District of Colnmbias ss: \ 

BE IT REMEMBERED, that in the Supreme Ccjurt of the 
District of Columbia, at the City of Wiishington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and piloceedings 
had, in the above-entitled cause, to wit: 

I 

1 In the Supreme Court of the District of Cojumbia 

I 

Holding an Equity Court j 

In Equity No. 60267 j 

■Mrs. Lola Echols, College Park, Georgia, Plaintiff, 

V. 

J. Warren Madden, John M. Carmody and Edwin Smith, 
constituting the National Labor Relations Bo|ard, Den- 
rike Building, Washington, D. C., Defendant^. 

i ^ 

Bill of Complaint for Restraining Order and Injunction 


Filed December 13 1935. j 

I 

To the Supreme Court of the District of Coluipbia: 

I 

The bill of complaint of Mrs. Lola Echols respectfully 
shows to the Court: | 

1. On July 5th, 1935, the President of the United States 
approved an Act of Congress known as Public Nuhiber 198, 
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Seventy Fourth Congress, commonly known as the Na¬ 
tional Labor Relations Act, which Act provided among 
other things for the appointment of a Board of three men 
to be kno\^m as the National Labor Relations Board. Pur¬ 
suant to the authority granted him under said Act, the Pres¬ 
ident appointed the defendants J. Warren Madden as Chair¬ 
man and member, and John W. Carmody and Edwin S. 
Smith as members of said Board, and said persons, duly 
qualified, are now purporting to act as the National Labor 
Relations Board. Said persons are presently residing in 
the District of Columbia and are named defendants 
herein. 

2 2. Your petitioner is a citizen of the United States 

and of the State of Georgia, and a resident of College 
Park, Georgia; is an employee of the Gate City Cotton 
Mills, a mill located at East Point, Fulton County, Georgia, 
and has been an em])loyee of said Mills for the past thirteen 
years, engaged as a spinner in the manufacture of cotton 
varn in said Mills. 

3. On or about the 7th day of December, 1935, the said de¬ 
fendants Madden, Carmody and Smith, acting as the Na¬ 
tional Labor Relations Board, ordered that an election bv 
secret ballot be held among certain employees of the Gate 
City Cotton Mills, of whom petitioner is one, to determine 
whether or not said employees desire to be represented by 
Local Union Number 1938 of the United Textile Workers of 
America in collective bargaining with the Gate Citv Cotton 
Mills in respect to rates of ])ay, wages, liours of employ¬ 
ment, or other conditions of employment. Said order pro¬ 
vided that said election be held under the direction and su¬ 
pervision of the Regional Director, Tenth Region, acting as 
the agent of the National Labor Relations Board, and that 
same be held within one week from the 6th day of Decem¬ 
ber, 1935. Charles N. Feidelson is the Regional Director, 
Tenth Region, National Labor Relations Board. The said 
Feidelson has announced and threatens to hold said election 
on December 14th, 1935, and will do so unless the relief 
hereinafter ])rayed for is granted. 

4. The aforesaid order provides that all the employees of 
the Gate City Cotton Mills, except the clerical and super¬ 
visory force, on the payroll of said Mills on November 2nd, 
1935, and those employed between that date and December 
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I 

I 

7th, 1935, except the supervisory and clerical employees 
and those who quit or have been discharged foj' cause dur¬ 
ing such period, shall be qualified to vote and shall 
3 constitute the appropriate unit for collective bar¬ 
gaining. Petitioner is included within tkat class of 
employees who, under said purported order, arei qualified to 
participate in said election and would be purporjtedly bound 
bv its results. 1 

5. The aforesaid election is called for the puijpose of de¬ 
termining whether or not the National Labol* Relations 
Board shall designate Local Number 1938 of jthe United 
Textile Workers of America as the representative of all of 
such employees, including your petitioner, for t^ie purpose 
of collective bargaining as aforesaid. If a majo rity of said 
employees select said Local Union in the election ordered to 
be held, said Union by specific requirement of s4id Act will 
be designated as such sole and exclusive representative of 
said employees, including your petitioner. 1 

6. Said National Labor Relations Act provides in sec¬ 


tions 9(a), (b) and (c) that: ! 

“Sec. 9. (a) Representatives designated or selected for 
the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining in j respect to 
rates of pay, wages, hours of employment, or ofher condi¬ 
tions of emi)loyment: Provided, That any individual em¬ 
ployee or a group of employees shall have the right at any 
time to present grievances to their employer. 

“(b) The Board shall decide in each case whether, in or¬ 
der to insure to employees the full benefit of thefr right to 
self-organization and to collective bargaining, And other¬ 
wise to effectuate the policies of this Act, the upit appro¬ 
priate for the purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or subdivisic|n thereof. 

“(c) Whenever a question affecting commerce qnses con¬ 
cerning the representation of employees, the BoaAd may in¬ 
vestigate such controversy and certify to the fiarties, in 
writing, the name or names of the representatives that have 
been designated or selected. In any such investig[ation, the 
Board shall provide for an appropriate hearing jupon due 


notice, either in conjunction with a proceeding 
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tion 10 or otherwise, and may take a secret ballot of em¬ 
ployees, or utilize any other suitable method to ascertain 
such representatives. 

7. The said Local Union Number 1938 represented 
4 ' to the National Labor Relations Board that a major- 

itv of the emplovees of the Gate Citv Cotton Mills 
desired it to represent them in collective bari>’aining, as 
aforesaid, and, so far as ])etitionor knows, this re])rosenta- 
tion is true. If said representation is true, the said Union 
will be desii»:nated bv the National Labor Relations Board 
as the representative of all of said eni2)loyees. Said Union 
still contends that it represents a majority of said em¬ 
ployees. 

8. Petitioner was at one time a member of said Local 
Union but has severed her connection therewith and is an¬ 
tagonistic to said Union, its officers and its aims and pur¬ 
poses. The officers of said Union, through whom it would 
act in carrying on collective bargaining with the Gate City 
Cotton Mills, are antagonistic to ])etitioner and would not 
be desirous of i)rotecting i)etitioner’s interests as an em¬ 
ployee of the Gate City Cotton ^lills and petitioner is un¬ 
willing to be represented by said Union. 

9. Under the terms of said Act the Gate Citv Cotton 
Mills would be prohibited from bargaining with your peti¬ 
tioner in relation to rates of pay, wages, hours of employ¬ 
ment or other conditions of emi)loyment, in the event said 
National Labor Relations Board certifies that a majority 
of the employees have selected said Local Union as their 
representative. So that in the event said Union is named 
as the representative of said employees, petitioner would be 
deprived of her right to bargain and contract with her em¬ 
ployer and would be forced to accept such bargains as 
might be made in her behalf bv a labor union of which she 


is not a member and which does not represent her interests 
and which sIk^ does not desire to represent her interests. 

10. If said Union is so selected, the said National Labor 
Relations Board will take proceedings as provided in the 
National Labbi' Relations Act to force the Gate Citv Cotton 
Mills to bargain with said Union and to refrain from 
5 bargaining with petitioner. In said proceedings pe¬ 
titioner will not be heard as of right, and her right to 
bargain with her employer will be taken from her without 
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her having an opportunity to assert such right in any court. 
Such procedure would result in petitioner being deprived 
of her liberty and x:)ro])erty, to-wit, her right anp liberty to 
contract, without due process of law, in violaition of the 
Fifth Amendment to the Constitution of the United States, 
and in violation of Article 1, section 1, paragraph 3, of the 
Constitution of the State of Georgia. Said Adt also vio- 
lates petitioner’s rights under the Sixth, Sevenlth, Eighth, 
Ninth and Tenth Amendments of the Constitufion of the 
United States. j 

11. Petitioner has no means of protecting Inpr right to 

bargain with her employer, guaranteed to her byt the afore¬ 
said Constitutional provisions, except by pre\jenting the 
selection of a representative of employees of the. Gate City 
Cotton ^lills, and in order to prevent the selection of such 
representative, it is necessary to prevent the holding of the 
election which the National Labor Relations Bo^rd has or¬ 
dered the defendant to hold. j 

12. The damage which will accrue to petitioner! by reason 
of her being deprived of such right while irreparable is not 
ascertainable in i)ecuniarv value and she wouldibe unable 
to prove the amount thereof in any court of law ahd is with¬ 
out a remedy at law. 

13. Petitioner is advised bv counsel that the National La- 
bor Relations Act is invalid as applied to the Gate City Cot¬ 
ton ^lills, her employer, because same is in violation of the 
Fifth and Tenth Amendments to the Constitutijon of the 
United States and is outside the scope of anjy powers 
granted to the United States by said Constitutibn. Peti¬ 
tioner is also advised by counsel that even if t^ie Act is 

valid, it has no application to her employer, because 
G said Act by its terms applies only to employers en¬ 
gaged in interstate commerce, and the GatejCity Cot¬ 
ton Mills is, so petitioner is advised, not so engaged but is 
engaged solelv in intrastate business whollv Within the 
state of Georgia. Said corporation is engaged solely in the 
business of processing raw cotton produced and ]j)urchased 
in Georgia into yarn at its aforesaid mill locatejd in said 
State. Petitioner, therefore, alleges that the Natiopal Labor 
Relations Board and its agent, Charles N. Feidelson, are 
acting without warrant of law in attempting to assert their 
right to hold such election, but, if petitioner is coirrect, the 
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assertion of that position rests with the Gate City Cotton 
Mills, over which she has no control and which may ac¬ 
quiesce in the Board’s rights to designate representatives, 
and there is no means provided for her to question the 
constitutionaiitv of said Act or the validitv of said Board 
or the question of whether or not the business of the Gate 
City Cotton Mills is within the scope of said Act except in 
this proceeding. 

WHEREFORE, petitioner prays: 

1. That a temporary restraining order be granted forth¬ 
with restraining and enjoining J. Warren Madden, Chair¬ 
man and member, and John M. Carmody and Edwin S. 
Smith, members of and constituting the National Labor Re¬ 
lations Board, their and each of their assistants, eni])loyees, 
agents and representatives, and each of them, from holding 
or causing to be held an election among the employees of 
the Gate City Cotton Mills, for the i)urpose of selecting rep¬ 
resentatives of such employees for collective bargaining on 
December 14th, 1935, or at any other time or times, and 
from designating any representative of such eni])loyees for 
the purposes of collective bargaining. 

2. That this Honorable Court issue its writ in due form 
of law directed to the defendants J. Warren Gladden, 

Chairman and member, and John M. Carmody and 
7 Edwin S. Smith, members of and constituting the 
National Labor Relations Board, and each of them, 
ordering them, and each of them, at a certain day to ai)pear 
before this Honorable Court and answer all and singular 
the matters and things herein set forth and complained of, 
and to further perform and abide by such order, direction 
and decree as to this Court shall seem meet, just and 
proper. 

3. That this Honorable Court issue its order against all 
of the said defendants, and each of them, to show cause, if 
anv thev have, at a convenient date to be fixed bv this Hon- 
orable Court, why a preliminary injunction should not be 
granted, restraining all and each of the aforementioned de¬ 
fendants during the pendency of this suit from doing any of 
the things herein complained of. 

4. That this Honorable Court grant and issue a prelimi¬ 
nary injunction against J. Warren Madden, Chairman and 
member, and John M. Carmody and Edwin S. Smith, mem- 
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bers of and constituting the National Labor I Relations 
Board, enjoining them, and each of them, and tjieir assis¬ 
tants, employees, agents and representatives, arid each of 
them, pendente lite, from holding, or causing to l|e held, an 
election among the employees of the Gate City Cofton Mills, 
for the purpose of selecting representatives of | such em¬ 
ployees for collective bargaining on December lj4th, 1935, 
or at any other time or times, and from designating any 
representative of such employees for the purpojse of col¬ 
lective bargaining. | 

5. That upon a final hearing a permanent injiinction be 
granted and issued by this Honorable Court 4^ainst J. 
Warren Madden, Chairman and member, and Johb M. Car- 
mody and Edwin S. Smith, members of and constituting the 
National Labor Relations Board, enjoining them, and each 
of them, and their assistants, employees, agents and repre¬ 
sentatives, and each of them, permanently! and per- 

8 petually, from holding, or causing to be| held, an 
election among the employees of the Gate City Cot¬ 
ton !Mills, for the purpose of selecting representatives of 
such employees for collective bargaining on December 14th, 
1935, or at any other time or times, and from designating 
any representative of such employees for the purpose of 
collective bargaining. ! 

^. j 

6. That the plaintiff may have such other and farther re¬ 

lief in the premises that this Court shall deem j just and 
proper. I 

LOLA ECHOLS i 

I 

By RICHARD H. WTLMElil 

Her Attorney. 

WINFIELD P. JONES, 

' I 

Atlanta, Georgia ! 

SCOTT RUSSELL, I 

Macon, Georgia j 

RICHARD H. WILMER ! 

DOUGLAS L. HATCH i 

Georgia, Fulton County. j 

I 

Before the undersigned officer authorized by l£^w to ad¬ 
minister oaths, personally appeared Mrs. Lola Echols, who, 
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being duly swqrn states that the facts set out in the forego¬ 
ing petition are true. 

LOLA ECHOLS 


Sworn to and subscribed before me this the 11th day of 
December, 1935. 

MRS. LYNA DOWNS 

(Notarial Seal) Notary Public, Ga. State At Large 

9 District of Columbia, 

Richard H. Wilmer, being duly sworn, upon oath deposes 
and savs: That he is one of the attornevs for Lola Echols, 
the plaintiff whose name is subscribed to the foregoing bill 
of complaint; that the plaintiff is absent from, and is a non¬ 
resident of, the District of ('’olumbia; that he has read said 
bill and knows the contents thereof, and verilv believes the 
facts therein stated to be true. 

RICHARD H. WILMER 

Subscribed and sworn to before me this 13th day of De¬ 
cember, 1935. 

KENNETH C. ROBERTSON 
(Notarial Seal) ^ Notary Public, D, C. 

10 Affidavit In Support Of Temporary 

Restraining Order 

District of columbi.\, ss: 

Winfield J. Jones, being first duly sworn, upon oath de¬ 
poses and says: That he is one of the attorneys for the 
})laintiff in the above-captioned case; That inasmuch as the 
election which is sought bv the bill filed herein to be re- 
strained and enjoined is called to be held at East Point, 
Georgia, on December 14,1935, at 9:00 A. M., is at a time so 
close at hand that if the meeting is held, irreparable injury, 
loss and damage will result to the plaintiff and notice can¬ 
not be given to the defendants of the ajiplication for a tem¬ 
porary restraining order. Attached hereto marked Exhibit 
A and praj-ed to be read as part of this affidavit is order or 
‘‘Direction of , Election” of National Labor Relations 
Board dated December 7, 1935, directing the holding of the 
aforesaid election. 

, WINFIELD P. JONES 
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Subscribed and sworn to before me this 13th I day of De¬ 
cember, 1935. ! 

KENNETH C. ROBJteRTSON 
(Notarial Seal) Notary Public, p. C. 

EXHIBIT A I 

11 Direction Of Election | 

i 

By virtue of and pursuant to the power vestecj in the Na¬ 
tional Labor Relations Board by Section 9 of tl:fe National 
Labor Relations Act, approved July 5, 1935, and pursuant 
to Article HI, Section 8, of National Laborj Relations 
Board Rules and Regulations, Series 1, it is | 

DIRECTED that, as part of the investigation authorized 
by the Board in the above case to ascertain repr^'sentatives 
for collective bargaining with the Gate Citv Coitton Mills, 
East Point, Georgia, an election by secret ballot shall be 
conducted within a period of one week from the date of this 
decision under the direction and supervision (j)f the Re¬ 
gional Director, Tenth Region, acting in this ma|:ter as the 
agent of the National Labor Relations Board ahd subject 
to Article III, Section 9 of said Rules and R(|^gulations, 
among the employees, except the clerical and supervisory 
force, on the payroll of the Gate City Cotton Mills on No¬ 
vember 2, 1935, and those employed between lha‘: date and 
the date of this decision, except supervisory ahd clerical 
employees and those who quit or have been discljarged for 
cause during such period, to determine whether ojr not they 
desire to be represented by Local No. 1938 of t|ie United 
Textile Workers of America. I 

Signed at Washington, D. C. this 7th day of December, 
1935. [ 

J. WARREN MADDEN 


(Seal of Board) 


Chair n^an 

EDWIN S. SMITH 

Memt^er 

JOHN M. CARMODY | 

Mem\^er 

I 

National Labor Relati(}ns Board 


* 
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12 Temporary Restraining Order and Rule To 

Show Cause 

Filed December 13, 1935 

Upon consideration of the verified Bill of Complaint of 
Lola Echols filed herein the 13th day of December, 1935, 
it is by this Court on this 13th day of December, 1935, 

ORDERED that the above-named defendants and each 
of them a])pear in this ('ourt on the 17th day of December, 
1935, at the hour of 10 o’clock A. and show cause, if any 
they have, why they, or any of them, should not be enjoined 
and restrained ])endente lite from doin^ and performiiiii: the 
acts hereinafter specified. 

Tt further appearinii: to this (’ourt from the verified Bill 
of Complaint and the affidavit in support of Temporary Re¬ 
straining: Order that J. AVarren Madden, Chairman and 
Member, and John ^1. Carmody and Edwin S. Smith, ^lem- 
bers of and constituting the National Labor Relations 
Board, will hold an election at East Point, Geor 2 :ia, at 9 
o'clock A. ^r. December 14, 1935, amoni!: the em])loyees of 
the Gate City Cotton ^lills for the purpose of determining 
whether or not Local Union No. 1938 of the United Textile 
'Workers, of America shall be desii>:nated bv said 

13 Board as the exclusive representative of all of the 
employees of such mill for the purpose of collective 

bargaining in respect to rates of pay, wages, hours of em¬ 
ployment and Qther conditions of employment, and it ap¬ 
pearing to the Court that the plaintiff would suffer irrepa¬ 
rable injury, loss and damage should such contemplated 
election be heldi in that it appears that petitioner and said 
union are antagonistic, that said union will not truly rep¬ 
resent petitioner, that said union represents to the National 
Labor Relations Board that it will be selected in such elec¬ 
tion, that if this representation is true petitioner will be de¬ 
prived of her right to contract with her employer in viola¬ 
tion of the Fifth Amendment of the Constitution of the 
United States and petitioner will be deprived of any oppor¬ 
tunity to assert such right after such election is held, and 
because of the immediate proximity of said election, notice 
to the defendants cannot be given; it is, therefore, by the 
Court this 13th dav of December, 1935, 

7 / 
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I 

I 

ORDERED that a temporary restraining ojrder issue 
forthwith to said defendants, and each of them, Restraining 
and enjoining said defendants, and each of themi, and their 
assistants, emx)loyees, agents and representative^, and each 
of them, from holding, or causing to be held, <iin election 
among the employees of the Gate City Cotton Mills, for the 
purpose of selecting representatives of such enii|)loyees for 
collective bargaining on December 14th, 1935, |or at any 
other time or times, and from designating any Representa¬ 
tive of such em])loyees for the purpose of col^ctive bar¬ 
gaining. I 

It is further ORDERED that a copy of the Bijl of Com¬ 
plaint and of the affidavit in support of application for tem¬ 
porary restraining order, and of this order, be served 
forthwith on each of the defendants. 

This order shall exi)ire at the end of ten days after its 
entrv unless within that time this order shall be ex- 
14 tended for a like j^eriod, provided, however, that the 
plaintiff give an injunction bond in the snip which is 
hereby fixed at One Thousand Dollars ($l,000.(j)0) condi¬ 
tioned as provided in Equity Rule 37 of this Couitt. 


0. R. LUHRING 


Justice, 


Issued: 


December 13, 1935 at 4:30 P. M. | 

i 

15 Order Continuing Rule to Shoiv Causc\, 

I 

Filed December 17, 1935 ! 

This cause came on to be heard on the Rulej to Show 
Cause heretofore issued on December 13, 1935, pud there¬ 
upon, upon consideration thereof, it is this 17l|h day of 
December, 1935, 1 

ORDERED that said Rule to Show Cause be Continued 
to Friday, December 20, 1935, at 10 o’clock A. M.^ and it is 
further | 

ORDERED that the restraining order heretofore entered 
on December 13, 1935, remain in full force and pffect ac¬ 
cording to its terms. I 

JENNINGS BAILEY 

Justice, 


12 


LOLA ECHOLS VS. J. WARREN MADDEN ET AL. 


No Objection: 

RICHARD II. WILMER 
DOUGLAS L. HATCH 
Attorneys for Plaintiff. 

(TIARLES FAHY 
Attorneys for Defendants. 

16 Affidavit In Support of Preliminary Injunction 

Filed December 20, 1935 
District of Columbia, ss: 

I. C. x<lilner, beini^ fii-st duly sworn according to law, upon 
oath deposes and says: 

He is the Executive Vice President of Gate Citv Cotton 
Mills, located in East Point, Fulton County, Georgia. Gate 
(^ity Cotton Mills is a corporation organized and existing 
under the laws of the State of Georgia and has no place of 
business located outside of said State. It is not engaged in 
commerce but js engaged solely in the operation of an in¬ 
dustry wholly within the State of Georgia, to wit, the busi¬ 
ness of ])rocessing its yarn at its mill located in the State 
of Georgia raw cotton produced and purchased in Georgia. 
All of its em|)loyees are engaged in the manufacture of 
yarn in and around said mill. All of the cotton pur- 

17 chased by it is grown in the State of Georgia and 
passes through no other State in transit to its said 

mill. After the cotton is manufactured into yarn, said yarn 
is sold to a few customers in wholesale lots and said yarn is 
not sold bv said ^lills in retail. 

In the bill of complaint filed herein reference is made to 
Local Union Number 1938 of United Textile Workers of 
America. Said Local Union Number 1938 on or about Sep¬ 
tember 14, 1935, submitted to Gate City Cotton Mills a pro¬ 
posed form of contract to be entered into between The Na¬ 
tional of United Textile Workers of America and Gate 
City Cotton Mills whereby it was specifically provided that 
said Union should be the sole representative of all of the 
employees of Gate (^ity Cotton Mills for the purposes of 
collective bargaining and that all white employees of said 
Gate City Cotton ^lills shall be union members. All of the 
employees of Gate City Cotton Mills with the exception of 
about twelve persons are white. Said contract was not 
agreed to by said Gate City Cotton Mills, but is illustrative 
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of what said Union would attempt to do if, as result of 
said election, it were designated or selected as I the repre¬ 
sentative of the employees of Gate City Cotton Mills. 

Attached hereto marked Exhibit A and prayed to be read 
as a part hereof is a form of election notice handed out by 
representatives of said Local Union Number 1938 to em- 
ihovees of Gate Citv Cotton Mills. Said notice of 
IS election contains two direct misstatements. First, it 
states that said election is being held to [determine 
whether employees of Gate City Cotton Mills wisji to choose 
said Local Union or any other labor organization, as their 
representatives for collective bargaining, whereas said elec¬ 
tion was called for a determination of whether c^r not said 
Local Union Number 1938 should be so designated or se¬ 
lected and no other labor oi*ganization was in ajnvwise in- 
volved or under consideration. Second, said notice of elec¬ 
tion states that all employees on the payroll on November 2, 
1935, and those hired up to December 7,1935, except clerical 
and supervisory force, are eligible to vote, wherei as the or¬ 
der of the National Labor Relations Board dat^d Decem¬ 
ber 7, 1935, provided that said election should bejconducted 
among the employees of Gate City Cotton Mills ^‘iexcept the 
clerical and supervisory force, on the payroll o^ the Gate 
City Cotton Mills on November 2,1935, and thosel employed 
between that date and the date of this decision (|December 
7, 1935), exce])t supervisory and clerical employees and 
those ivho quit or have been discharged for cause during 
such period, to determine whether or not they desire to be 
represented by Local No. 1938 of the United Textile Work¬ 
ers of America.” 

Afi&ant says that since he has been in charge of|the mill’s 
operations during the period of apj)roxi]iiately 12 
19 years, the practice and custom which he ha^ pursued 
when a shift was discontinued is to lav off 
employees in a group upon that shift and when 
was resumed he has taken back all those who h4ve previ¬ 
ously worked for the company who were available;, and has 
only employed new employees to fill up the vacancies. Even 
when a shift of employees is discontinued, those wlho live in 
houses on the property of the plaintiff* are permffted dur¬ 
ing good behavior to remain thereon even though not then 
employed. | 


all of the 
the shift 


i 

I 


14 


LOLA ECHOLS VS. J. WARREN MADDEN ET AL. 


Your affiant further savs that Mrs. Lola Echols has been 
an employee of the Gate City Cotton Mills over a period of 
thirteen years and that the relations between ^Irs. Echols 
and the Mills have been satisfactory; that the Mills will 
cease dealingiwith her or employing her upon the present 
terms only if required to do so by the operation of the Na¬ 
tional Labor Relations Act and by actions taken by the 
Board or by representatives elected under the Act or by the 
force of orders or proceedings had under the said statute. 
Your affiant further alleges that if the said statute be con¬ 
stitutional said trills regards itself as required to deal only 
with representatives designated or selected in elections held 
by the said Board and that it will be required by force of 
the Act to deal only with representatives designated or se¬ 
lected at the proposed election to be lield under the Act, and 
to cease to deal individually with the said Lola Echols and 
to terminate the existing contract relationship with the said 
Mrs. Lola Echols. Your affiant further alleges that it is the 
purpose of said union and of the Board in pursuance of the 
Act to unionize the mill of Gate Citv CottonAIills and force 
the said mill to deal only with the said Union and to 

20 employ only members of the said Union. 

I. C. MILNER 

Subscribed and sworn to before me this 19th dav of De- 
eember, 1935. 

KENNETH C. ROBERTSON 
(Notarial Seal) Notary Puhlic, D. C. 

EXHIBIT A 

21 Election 

To be held under the supervision of the 
National Labor Relations Board 
among the employees of the 
Gate City Cotton Mills 
at 

Recorders Court Room, East Point, Ga. 

9 A. M. to 5 P. M. 

Saturday, December, 14th 

This election will be by secret ballot. It is being held 
under the National Labor Relations Act to determine 
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whether the employees of the Gate City Cottoii Mills wish 
to choose Local Union No. 1938, United Textile [Workers of 
America, or any other labor organization, as their repre¬ 
sentative for collective bargaining. All emplo^^ees on the 
pay roll November 2, 1935, and those hired up tp December 
7, 1935, except clerical and supervisory force, ^re eligible 
to vote. I 

I 

22 Affidavit In S-upport of Preliminary Injunction 

Filed December 20, 1935 
District of Columbia, ss: 

Lola Echols, being first duly sworn according to law, 
upon oath deposes and says: | 

She is the plaintiff in the above-entitled suit j and as set 
forth therein is now and has been for a long time an em¬ 
ployee of Gate City Cotton Mills. She is now \torking for 
said ]\Iills under an employment contract between herself 
and said corporation that fixes hours and wage;^ which are 
satisfactory to her; upon the election of represeijtatives un¬ 
der Section 9(a) of the National Labor Relatiojis Act her 
said contract will be broken and voided by operation of law 
and she will be prevented from continuing to d^al individ¬ 
ually with her employer or from continuing h^r existing 
contract with said employer. Local Unioti No. 1938 

23 referred to in the Bill of Complaint has jieretofore, 
to wit, on or about September 14, 1935,! requested 

Gate City Cotton Mills to enter into an agreemen|: by virtue 
of which said Union would become the sole collective bar¬ 
gaining representative for all the employees of Gate City 
Cotton Mills, including the plaintiff, and, further, that all 
white employees, including the plaintiff, if they remained 
such employees have to be members of the Union. This, as 
stated in the Bill of Complaint, affiant is unwill'iing to do, 
and would only do under threat and coercion anjd through 
fear of losing her employment. I 

Your affiant further alleges that her employer,!Gate City 
Cotton Mills, has informed her that by force of thl^ National 
Labor Relations Act it will be required to deal in flie future 
only with representatives selected or designated the pro¬ 
posed election to be held under the Act and to cease to deal 
with her individually and that it will be required to termi- 
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Date the existing contract relationship between the Mills 
and vour affiant. 

Your affiant further alleges that it is the purpose of the 
Local Union Xo. 1938 and of the Board to unionize the em¬ 
ployees of Gate City Cotton Mills and put in force the 
closed shop. Your affiant believes and alleges that this will 
be detrimental to her interests and further alleges that she 
is not willing, unless required by law, that representatives 
or members of said Union, or any other representative 
chosen by collective action or by election, shall rep- 

24 resent her in her dealings with her employer in re¬ 
spect of wages, hours, working conditions, or rates 

of pay. 

LOLA ECHOLS 

Subscribed and sworn to before me this 19th dav of De- 
cember, 1935. 

! KENNETH C. ROBERTSON 

(Notarial Seal) Notary Public, D. C. 

25 Acknoivlcdgment Of Service 

Filed December 20 1935 

Receipt of two copies of the affidavit of plaintiff Lola 
Echols and I. C. Milner in support of application for pre¬ 
liminary injunction is hereby acknowledged this 19th day 
of December, 1935. 

CHARLES FAHY 
I Attorney for Defendants. 

26 Return To The Ride To Show Cause 

Filed December 20 1935 

Now come defendants, J. ^Yarren Madden, John M. Car- 
mody and Edwin S. Smith, constituting the National Labor 
Relations Board, and for their return to the rule to show 
cause issued herein on the 13th day of December, 1935, re¬ 
quiring them to show cause why the temporary injunction 
prayed for in complainant’s Bill of Complaint should not 
issue, state as follows; 

1. Defendants admit each and everv allegation in Para- 
graph 1 of said Bill of Complaint, except that they deny 
that Edwin S. Smith resides in the District of Columbia. 
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I 

2. Defendants admit that Lola Echols, petitioner in this 
case, is an employee of the Gate City Cotton Miljs, a mill lo¬ 
cated at East Point, Fulton County, Georgia, ainji deny each 
and every other allegation of Paragraph 2 of ^aid Bill of 
Complaint for lack of information. 

3. Defendants deny each and every allegatiopn of Para¬ 
graph 3 of said Bill of Complaint, except that they admit 
that on the 7th day of December, 1935, the National Labor 
Relations Board directed that, as part of the inyestigation 
authorized by the Board to ascertain represenjtatives for 
collective bargaining with said Gate City Cottoji Mills, an 
election by secret ballot be conducted within a period of one 
week from December 7, 1935 under the direction find super¬ 
vision of the Regional Director, Tenth Rlegion, act- 

27 ing as agent of the National Labor Relatij)ns Board, 
and subject to Article III, Section 9 of thej Rules and 
Regulations of said Board, to determine whether lor not the 
production employees of said Gate City Cotton Mills desire 
to be represented by Local No. 1938 of the United Textile 
Workers of America; defendants further ajimit that 
Charles N. Feidelson is the Regional Director for|the Tenth 
Region of the National Labor Relations Boardj and that 
said Feidelson had announced and was prepariijig to hold 
said ballot on December 14, 1935. I 

4. Defendants denv each and everv allegatiorl in Para- 

graph 4 of said Bill of Complaint, except that defendants 
admit that the aforesaid direction of election provided that 
all the employees of the Gate City ('otton Mills, (Except the 
clerical and supervisory force, on the payroll of said Gate 
City (^otton Mills on November 2, 1935, and those | employed 
between that date and December 7, 1935, except supervisory 
and clerical employees and those who had quit or had been 
discharged for cause during such period, should be eligible 
to ])articipate; defendants further admit that petitioner is 
included within the classes of employees eligible jo partici¬ 
pate in said ballot. j 

5. Defendants denv each and everv allegation! of Para- 
graph 5 of the Bill of Complaint, excei)t that defendants ad¬ 
mit that the aforesaid ballot was to determine whether or 
not said employees desire to be represented by l^jocal No. 
1938 of the United Textile Workers of America^ Defen¬ 
dants further aver that said secret ballot is merelyj a part of 
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the investigation authorized by the National Labor Rela¬ 
tions Board, that the Rules and Regulations of said Board 
provide in Article III, Section 9 for review of the conduct 
of said ballot and the consideration of objections to said 
ballot which mav be filed with the Board, and that it is im- 
possible at this time to state what action, if any, the Na¬ 
tional Labor Relations Board would take if a majority of 
the employees eligible to participate in said ballot were to 
select said Local No. 1938, United Textile Workers of 
America. 

6. Defendants admit each and every allegation in Para- 
gra])h 6 of said Bill of Complaint. 

7. Defendants deny, for lack of information, each and 

every allegation in Paragraph 7 of said Bill of Com- 
28 xfiaint, except that they admit that said Local No. 

1938, United Textile Workers of America, has rep¬ 
resented to agents of the National Labor Relations Board 
that a majority of the employees of the Gate City Cotton 
Mills desire said Local to represent them in collective bar¬ 
gaining with the management of said ^lills. Defendants 
further aver that they do not know whether or not said rep¬ 
resentation is true and that until the investigation author¬ 
ized by the National Labor Relations Board is completed it 
is impossible to state what action, if any, said Board will 
take in the matter. 

8. Defendants denv each and everv allegation in Para- 
graph 8 of the said Bill of Complaint, except that they ad¬ 
mit that petitioner was at one time a member of said Local 
Union but has severed her connection therewith and that 
petitioner is unwilling to be rejoresented by said Local. 
Further answering the allegations of said Paragraph 8, de¬ 
fendants aver that the officers and bargaining committee 
of said Local, through whom it would act in carrying on 
collective bargaining \nth the Gate City Cotton Mills, are 
not antagonistic to j^etitioner and are desirous of protect¬ 
ing |)etitioner's interests as an employee of the Gate City 
Cotton Mills, and are willing to represent i)etitioner fairly, 
honestly and without discrimination, in collective bargain¬ 
ing with said Mills. 

9. Defendants deny each and every allegation of para¬ 
graph 9 of said bill of complaint. Further answering the 
allegations of said paragraph 9 defendants aver that under 
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the terms of said National Labor Relations Actj the taking 
of a secret ballot and the certification of representatives in 
accordance with the provisions of section 9(c) thereof 
would have no legal effect whatsoever upon the rights of pe¬ 
titioner to bargain with her employer, the Gate tiity Cotton 
Mills or upon the obligation of the Gate City Cjotton Mills 
to bargain collectively with said Union; that said ballot and 
certification is merely the determination and pulDlication of 
the facts as to what agency, if any, has been designated by a 
majority of the employees of the Gate City Cotton Mills 
for the purpose of collective bargaining; that th4 Gate City 
Cotton Mills is under no obligation under the National La¬ 
bor Relations Act to bargain collectively with th^ represen¬ 
tatives certified by the National Labor Relatibns Board 
merely by virue of said certification; th^t the obli- 
29 gation of the Gate City Cotton Mills undejr said Act 
to bargain collectively with the representatives of its 
employees does not arise unless and until said lepresenta- 


es only as 
ly request 
that there- 


tives request such collective bargaining and arid( 
to such matters as said representatives specificaj 
be made the subject of such collective bargaining; 
fore the secret ballot and certification would not prohibit 
the Gate City Cotton Mills from bargaining with the peti¬ 
tioner or deprive the petitioner of her right to bargain with 
said Mills. j 

Further answering the allegations of said Pai*agraph 9 
of the Bill of Complaint, defendants aver that iil no event 
would petitioner be deprived of the right to confer with her 
employer or to present grievances to her employer or to 
bargain with her employer concerning such matters as were 
not inconsistent with any collective agreement qrrived at 
between the employer and the representatives designated by 
a majority of his employees; that insofar as petitioner is de¬ 
prived of any rights to bargain with her employer by virtue 
of the National Labor Relations Act, such deprivation 
arises out of reasonable and lawful regulation fox a legiti¬ 
mate purpose and is valid under the laws and Constitution 
of the United States. I 

10. Defendants deny each and every allegation! in Para¬ 
graph 10 of said Bill of Complaint. Further ansvjering the 
allegations of said Paragraph 10 defendants aveij that un¬ 
der the terms of the National Labor Relations Act the Na- 
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tional Labor Relations Bond is not authorized to proceed 
to force the Gate City Cotton Mills to bargain collectively 
unless and until a charge alleging refusal \o bargain col¬ 
lectively has been filed with it; that no such charge has been 
filed that should such charge be filed, said Board would 
then, under the terms of said Act, have the decision as to 
whether or not to proceed under said Act; that in no pro¬ 
ceeding under the Act would any fine or penalty or loss of 
any kind be incurred i)ending final determination of all is¬ 
sues by a Circuit Court of Appeals, and then only for con¬ 
tempt of court after its decree. Further in answer to the al¬ 


legations of said Paragraj)h 10, defendants aver that in any 
proceeding against the Gate City Cotton Mills, under 
30 Sections 8(5) and 10 of said Act, petitioner would 
have the right to request the National Labor Rela¬ 
tions Board to intervene in such proceedings and become a 
party thereto; that in the event such request were denied by 
said board, petitioner would have the right to obtain a re¬ 
view of said denial in the appropriate Circuit Court of A])- 
peal; that under Section 10 of said Act any i)erson ag¬ 
grieved bv final order of the Board mav obtain review 
thereof by filing a petition for such review in the proper 
Circuit Court of Appeals. Defendants therefore aver that 
in the event the Board were to proceed under Sections 8(5) 
and 10 of the Act to compel the Gate City Cotton Mill to 
bargain collectively with the representatives of its em¬ 
ployees the petitioner has full 0])portunity to assert her 
right in such proceedings and in the courts of the United 
States before she suffers any injury whatsoever. 

11. Defendants denv each and everv allegation in Para- 
grayfii 11 of said Bill of Conq)laint. Further in answer to 
the allegations of Paragraph 11 defendants aver that the 
petitioner would have full opportunity to protect whatever 
lights she has at the time there is immediate danger of 
injury to such alleged rights, either by intervention or re¬ 
view of the Board’s order, as stated in Paragraph 10 
hereof, or by proper proceedings at the time the represen¬ 
tatives designated by a majority of the employees under¬ 
take to bargain collectivelv with the Gate Citv Cotton ^[ills. 

12. Defendants deny each and every allegation in Para¬ 
graph 12 of the Bill of Complaint. 
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iParag-raph 


13. Defendants deny, for lack of informatioji, the first 
two sentences of Paragraph 13 of said Bill of | Complaint 
and denv each and everv remaining* allegation of! said Para- 
graph. 

Further in answer to the allegations of said 
13 of said Bill of Complaint defendants aver thc^t the Gate 
City Cotton Mills are engaged in the manufacture, sale and 
distribution of varn used in the knitting of hosierv and 
underwear; that said Mills ship from said plant approxi¬ 
mately 1,400,000 pounds of yarn a year; that of tiiis amount 
approximately 620,000 i)Ounds, or somewhat ove|* 44%, are 
shi])ped to i)oints outside the State of Georgia; that the 
greater lu'oportion of the yarn shipped to statjes outside 
the stale of Georgia is distributed in Tennessett; that the 
yarn ])roduced by the Gate City Cotton Mills i;^ also dis¬ 
tributed in Mississippi, Alabama, ^linnbsota and 
31 Xew York; that in addition to the foregcjing states 
there are mills in North Carolina, Southj Carolina, 
Pennsylvania and other states, which use the saiiie type of 
yarn as is ]u*oduced by the Gate City Cotton Miljls and are 
potential markets for the products of said GatejCity Cot¬ 
ton trills; that Mr. I. E. Milner, vice-president o^ the Gate 
City Cotton Mills, makes a number of trips ojitside the 
State of Georgia each year for the jmrpose of felling the 
products of said Mills in interstate markets; that the Gate 
City Cotton Mills advertise its products in tl|e Textile 
World, a trade publication with a circulation of 10,000 in 
the cotton ])roducing and cotton manufacturing slates; that 
a strike occurred in the Gate City Cotton Mills iii Septem¬ 
ber, 1934, during which the mill ceased operatijons for a 
l)eriod of about three weeks; that by reason of fhe afore¬ 
said the products of the Gate City Cotton stills constitute 
a continuous flow of commerce among the states) which is 
subject to interruption or diversion through indpstrial un¬ 
rest or strife. 

14. Submitted herewith and made a part of this return 
with the same force and effect as though fully 
herein are: 

(a) Certified copy of the Buies and Regulaticj 
National Labor Relations Board, Series 1. 

(b) Certified copy of Decision of the National 
lations Board, entered December 7, 1935. 


set forth 
ns of the 
jpabor Re- 
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(c) Certified copy of excerpt of sworn testimony of peti¬ 
tioner Lola Echols before Trial Examiner of the National 
Labor Relations Board, November 6, 1935. 

(d) Affidavits of Jessie Madaris and James Madaris, 
December 18, 1935. 

(e) Affidavit of Thomas I. Emerson, December 19, 1935. 

(f) Certified copy of Exhibit introduced in hearinii: be¬ 
fore Trial Examiner of the National Labor Relations 
Board November 8, 1935, showing sales of yarn of Gate 
City Cotton Mills from September 1, 1934, through Octo¬ 
ber 31, 1935. 

15. The restraining order issued herein should be dis¬ 
solved, the order to show cause vacated, and the a])plication 
for temporary injunction denied, for the following rea¬ 
sons : 

(a) It appears upon the face of the complaint that 
32 Local No. 1938, United Textile Workers of America, 
is an indispensable party in this case and that said 
Local 1938 has not been made a party hereto and is not 
subject to the jurisdiction of this court. 

(b) Petitioner is not threatened with, or in danger of 
suffering any great or irreparable or immediate injury cog¬ 
nizable in equity for the purpose of issuing a temporary 
injunction by reason of any matters set forth in the com¬ 
plaint. The holding of an election and the certification of 
the result causes no injury whatever to petitioner, and she 
alleges no facts showing any injury or the immediate threat 
of injury. After the election and certification further ac¬ 
tion or conduct must necessarilv occur before there can be 
any possible injury, even upon petitioner’s own theory of 
her constitutional rights. 

(c) The National Labor Relations Act is valid and con¬ 
stitutional and no constitutional right of petitioner is in 
anv manner evaded or threatened bv invasion bv reason of 
any action taken or contemplated by defendants. 

Defendants accordinglv move that the restraining order 
be vacated, the order to show cause discharged, and the ap¬ 
plication for preliminary injunction be denied. 

ROBERT B. WATTS 
THOMAS 1. E^IERSON 
CHARLES FAHY 
Attorneys for 

National Labor Relations Board. 
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District of Columbia, ss: } 

I 

J. Warren Madden, being duly sworn, deposes and says: 
That lie is Chairman of the National Labor Relations 
Board and one of the defendants in this case; that he has 

I 

read the return to the rule to show cause and!knows the 
contents thereof and that the same are true to the best of his 
knowledge, information and belief. 

(s) J. WARREN MADDEN 
Chairman \ 

National Labor Relatii^^is Board. 

Subscribed and sworn to before me this 19th ^iay of De¬ 
cember, 1935. I 

(s) DOROTHY M. CHINN 
(Seal) I 

33 United States of America 

National Labor Relations Board 

] 

Filed December 20 1935. i 

I 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and completdi copy of: 

Rules and Regulations—Series 1 of the Natiojial Labor 
Relations Board. I 


In Witness Whereof, I have liereunto subscribed mv 
name and caused the seal of the National Labor Relations 
Board to be affixed this 19th day of December, A. D. 1935, at 
Washington, D. C. | 


BENEDICT AyOLF 

Secretary. 


(Seal of Board) 

34 National Labor Relations Board 

Washington, D. C. 


Rules and Regulations—Series 1 1 

_ j 

General Rides and Regulations | 

By virtue of the authority vested in it by thel National 
Labor Relations Act, approved July 5, 1935, thej National 
Labor Relations Board hereby makes the following rules 
and regulations which it finds necessary to carrj^ out the 
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provisions of said Act. Said rules and regulations shall be¬ 
come effective upon publication in the manner prescribed 
in Article VI thereof and shall be in force and effect until 
amended or rescinded bv rules and regulations hereafter 
made and published by said Board. 

Signed at Washington, D. C. this 14th day of September 
1935. 

i (Signed) J. WABREX MADDEN 

i (Signed) JOHN M. CARiMODY 

(Signed) EDWIN S. SMITH 

35 Article I. 


Definitions 


Section 1. The terms ‘‘person”, “employer”, “em¬ 
ployee”, “repiiesentatives”, “labor organization”, “com¬ 
merce”, “affecting commerce”, and “unfair labor y)rac- 
tice”, as used herein, shall have the meanings set forth in 
Section 2 of the National Labor Relations Act, a copy of 
which Act is appended hereto. 

Section 2, The term “Act” as used herein shall mean the 
National Labor Relations Act, and the term “Board” shall 
mean the National Labor Relations Board. 

Section 3, The term “Region” as used herein shall mean 
that part of the United States or any Territory thereof 
fixed by the Board as a particular Region. 

Section 4. The term “Regional Director” as used herein 
shall mean the agent designated by the Board as Regional 
Director for a particular Region. 

Section 5. The term “Trial Examiner” as used herein 
shall mean the; Board, its member, agent or agency con¬ 
ducting hearing. 

Section 6. The term “State” as used herein shall include 
all States, territories, and possessions of the United States 
and the District of Columbia. 


Article II. 

Procedure under Section 10 of the Act for the Prevention 

of Unfair Labor Practices 


Charge 

Section 1. A charge that any person has engaged in or is 
engaging in any unfair labor practice affecting commerce 
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may be made by any person or labor organization.^ No 
charge may be withdrawn execi^t with the consqnt of the 
Kcgional Director with whom such charge was f)led or of 
the Board. I 


Section 2. Except as provided in Section 135 of this 
36 Article, such charge shall be filed with the! Regional 
Director for the Region in which the allegjed unfair 
practice has occurred or is occurring. ! 

Section S. Such charge shall be in writing, thi original 
being signed and sworn to before any notary public or any 
agent of the Board authorized to administer loatlis or 


acknowledgments. Three additional copies of suc^h charge 
shall be filed. A blank form for making a charge will be 
supplied by the Regional Director u])on request, j 
Section 4. Such charge shall contain the following: 


(a) The full name and address of the person j or labor 

organization making the charge. j 

(b) The full name and address of the ])ersoi| against 

whom the charge is made (hereinafter referred to as the 
‘^respondent’’). j 

(c) A clear and concise statement of the facts (!‘onstitut- 

ing the alleged unfair labor ])ractice affecting commerce, 
particularly stating the names of the individuals [involved 
and the time and place of occurrence. j 


Complaint 

Section 5. After a charge has been filed, if it appears 
to the Regional Director that a proceeding in resi)ec!t thereto 
should be instituted, he shall issue and cause to b^ served 
upon the respondent and the person or labor org<: iiization 
making; the charge (hereinafter referred to as the V parties 
to the proceeding”) a formal complaint in the nante of the 
Board stating the charges and containing a notice jof hear¬ 
ing before a Trial Examiner at a place therein fi'^xed and 
at a time not less than five days after the serving of said 
complaint. 

_ I 

I 

^ ^‘Person’’ is dofincfl in the Act as including “one or more iijidividuals, 
partnerships, associations, corporations, legal representatives, trusjtees, trus¬ 
tees in bankruptcy, or receivers.’’ ! 

“Labor organization” is defined in the Act as moaning “anyj organiza¬ 
tion of any kind, or any agency or employee representation conjmittee or 
plan, in winch employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or conditions (})f work.” 
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Sextion 6. ,Upon his own motion or upon proper cause 
shown by anviof the j^arties lo the proceeding the Regional 
Director issuing the complaint may extend the date of such 
hearing. 

Section 7. Any such complaint may be amended 
37 by the Trial Examiner or the Board in his or its 
discretion at any time prior to the issuance of an 
order based thereon, upon such tei-ms as may ])e deemed 
just. 

Section 8. If, after the charge has been filed, the Regional 
Director declines to issue and cause to be served a com¬ 
plaint, the person or labor organization making the charge 
may obtain a review of such action by filing a request there¬ 
for with the Board in AVashington, D. C., and filing a copy 
of such request with the Regional Director. The Regional 
Director shall thereupon transmit the charge to the Board 
together with j a report stating briefly the reasons for de¬ 
clining to issue the complaint. 

An steer. 

Section 9. Tie respondent shall have the right, within 
five days from, the service of the complaint, to file an answer 
thereto. Suclranswer shall contain a short and simple state¬ 
ment of the facts which constitute the grounds of defense. 
Respondent shall specifically admit or deny or ex])lain each 
of the facts alleged in the complaint, unless respondent is 
without knowledge, in which case res])ondont shall so state, 
such statement operating as a denial. Any allegation in 
the complaint not specifically denied in the answer, unless 
respondent shall state in the answer that respondent is 
without knowledge, shall be deemed to be admitted to be 
true and mav be so found bv the Board. 

Section 10. , Such answer shall be filed with the Regional 
Director issuing the complaint. Such answer shall be in 
writing, the original being signed and sworn to by the re¬ 
spondent or by a duly authorized agent with appropriate 
power of attorney affixed, and shall contain the post office 
address of the respondent. The respondent shall file three 
additional copies of the answer for the use of the Board. 
Immediately upon filing his answer the respondent shall 
serve a copy thereof upon each of the other parties to the 
proceeding, oy file a copy for each such party with the 
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Regional Director, who shall cause such copy! to be served 
upon such party. | 

Section 11. Upon his own motion or upon broper cause 
shown by respondent the Regional Director issuing 

38 the complaint may by written order extend the time 
within which the answer shall be filed. | 

Section 12. In any case where a comi)larjnt lias been 
amended the respondent shall have an opportunSty to amend 
his answer within such period as may be fixed by the Trial 
Examiner or the Board amending the complajint. 

Motions 1 

I 

Section 18 . All motions made previous to oi] subsequent 
to the hearing shall be filed in writing with tjie Regional 
Director issuing the complaint, and shall briefly state the 
order or relief applied for and the grounds for such motion. 
The moving party shall file an original and threi additional 
copies of all such motions for the use of the Board. Im¬ 
mediately upon the filing of such motion, the m(|)ving ])arty 
shall serve a copy thereof upon each of the otfier parties 
to the proceeding, or file a copy for each such Iparty with 
the Regional Director, who shall cause such iopy to be 
served upon sucli party. All motions made at the heaiing 
(except motions to intervene, as provided in Section 18 of 
this Article) shall be stated orally and inchiCiled in the 
stenographic report of the hearing. j 

Section 14 . The Trial Examiner, as specified in the notice 
of hearing, shall rule uj)on all motions (except ak provided 
in Section 18 of this Article). Rulings on motions, and 
any orders in connection therewith, if announcied at the 
hearing, shall be stated orally and included in ^he steno¬ 
graphic report of the hearing; in all other cases ithey shall 
be issued in writing and filed with the Regionalj Director, 
who shall cause a copy of the same to be served -jipon each 
of the parties to the proceeding. ! 

Section 15 . All motions, rulings, and orders sh^ll become 
part of the record in the proceeding and rulings afid orders 
claimed to be substantially prejudicial shall be j reviewed 
by the Board, upon request made for such ireview, in 

39 conjunction with the Board’s consideration of the 
intermediate report provided for hereinafter in this 

Article. i 


1 
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Section 16. If anv motion in the nature of a motion to 
dismiss the complaint is granted by the Trial Examiner, 
the party making the charge may obtain a review of such 
action by filing a re(piest therefor with the Board in AVash- 
ington, D. C.,'and filing a copy of such request with the 
Regional Director. The Regional Director shall therewith 
transmit to the Board the charge, complaint, motion, rul¬ 
ing on the motion, and all other relevant ])apers in the case. 

Section 17. Xo objection to rulings upon motions shall be 
deemed waived by the filing of an answer or by other par¬ 
ticipation in the proceedings before the Trial Examiner or 
the Board. 

Intervention 


Section 18. Any person or labor organization desiring to 
intervene in any proceeding shall file a motion in writing 
with the Regional Director issuing the coni])laint setting out 
the grounds ujion which such ])erson or organization claims 
to be interested. The original of such motion shall be 
signed and sworn to by the person or labor organization 
filing the motion, who shall file three additional copies of 
such motion for the use of the Board. Immediately upon 
filing such motion, the moving })arty shall serve a copy 
thereof upon each of the ])arties to the proceeding, or file 
a copy for each party with the Regional Director, who shall 
cause such copy to be served u])on such i)arty. The Regional 
Director shall rule upon all such motions filed ])rior to the 
hearing, and the Trial Examiner shall rule u]K)n all such 
motions filed at the hearing, in the manner set forth in Sec¬ 
tion 14 of this Article. The Regional Director or the Trial 
Examiner, as the case mav be, rnav bv order ])enni( inter- 
vention in person or by counsel to such extent and u])on 
such terms as: he shall deem just. The Regional Director 
shall cause a copy of said ruling to be served upon each of 
the parties to the proceeding. 

40 and Subpoenas 

Section 19. AVitnesses shall be examined orallv under 
oath, except that for good and exceptional cause the Trial 
Examiner may permit their testimony to be taken by dep¬ 
osition under oath. Any such deposition shall be taken in 
accordance with the procedural requirements for the taking 
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of depositions provided by tlie law of the State iji which the 
hearing is pending. I 

Section 20. Subpoenas requiring the attendande and testi¬ 
mony of witnesses and the production of any eyidence, in¬ 
cluding books, records, correspondence, or docujnents, that 
relates to any matter under investigation or ip (jnestion, 
may be issued by any member of the Board. .'^p])lication 
for the issuance of such sub])oenas may be filed with the 
Regional Director by any party to the proceediings. Such 
applications shall be timely and shall specify tljie name of 
the witness and the nature of the facts to be ])ro\red by him, 
and must specify the documents, the i)ro(luction :)f which is 
desired, with such particularity as will enable i:hem to be 
identified for purposes of production. I 

Section 21. yVitnesses summoned ])efore the Trial Exam¬ 
iner shall be paid the same fees and mileage tlnU are ])aid 
witnesses in the courts of the United StatesJ and wit- 
nesses whose dejmsitions are taken and the persjoiis taking 
the same shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by tin? })arty at 
whose instance the witnesses appear and the ])erson taking 
the deposition shall be paid by the party at whose instance 
the deposition is taken. j 

Hearing \ 

Section 22. Hearings for the purpose of taking evidence 
upon a complaint shall be conducted by the Trial Examiner 
specified in the notice of hearing, or specially des gnated by 
the Board or bv the Regional Director. Such heal-ings shall 


be public, unless otherwise ordered by the Trial ^^]xaminer. 

Section 23. It shall be the duty of jthe Trial 
41 Examiner to inquire fully into the facts as io whether 
the respondent has engaged or is engaging in an 
unfair labor practice affecting commerce as set f(|rth in the 
complaint or amended complaint. Counsel for t|he Board, 
and the Trial Examiner, shall have power to calj, examine 
and cross-examine witnesses and to introduce int|o the rec¬ 
ord documentary or other evidence. | 

Section 24. Any party to the proceeding shalj have the 
right to appear at such hearing in person, by (Counsel or 
other^vise, to call, examine, and cross-examine [witnesses. 
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and to introduce into the record documentaiw or other evi- 
dence. 

Section 25. In any such proceeding: the rules of evidence 
prevailing in courts of law or equity shall not be controlling. 

Section 26. In any such proceeding stipulations of fact 
may be introduced in evidence with respect to any issue. 

Sectioyi 27. Objections with respect to the conduct of the 
hearing, including objections to the introduction of evidence, 
shall be stated orally, together with the grounds of such 
objection, and included in the stenographic report of the 
hearing. No such objection shall be deemed waived by 
further participation in the ])roceeding. 

Section 28. Any party to the ])r()ceeding shall be entitled 
to a reasonable period at the close of the hearing for oral 
argument, which shall not be included in the stenographic 
report of tlie hearing unless the Trial Examiner so directs. 
The parties shall be entitled to file briefs or written state¬ 
ments only,with permission of the Trial Examiner. 

Section 29. In the discretion of the Trial Exam- 
42 iner, the hearing mav be continued from dav to dav, 
or adjourned to a later date or to a different place, 
bv announcement thereof at the hearing bv the Trial E.x- 
aminer, or by other approj)riate notice. 

Intermediate Report and Transmission of 
Case to the Board 

Section 30. After a hearing for the purpose of taking 
evidence upon a complaint the Trial Examiner shall pre¬ 
pare an intermediate report, which he shall file with the 
Regional Director issuing the com])laint, who will there¬ 
after transmit said report to the Board in Washington, 
D. C., and cause a copy thereof to be served upon each of 
the parties to the proceeding. Such report shall contain (a) 
findings of fact, separately stated and numbered, and (b) 
recommendations as to what disposition of the case should 
be made, which may include, if it be found that respondent 
has engaged or is engaging in the alleged unfair labor prac¬ 
tice, a recommendation as to what affirmative action should 
be taken by respondent to bring about a condition in har- 
monv with the law. 

Section 31. Thereafter the Regional Director issuing the 
complaint shall forward to the Board in Washington, D. C., 
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the charge, complaint, amended complaint, noti ce of hear¬ 
ing, answer, amended answer, motions, rulings, orders, the 
stenographic report of the hearing, stipulatioifs, exhibits, 
documentary evidence, and depositions, all of which, to¬ 
gether with the intermediate report and exceptions, shall 
constitute the record in the case. i 

43 Exceptions to the Record and lntermediate\Report 

Section 32. If any party desires to take an dxception to 
the intermediate report or to any other part otj the record 
(including rulings upon all motions or objectioijis) he shall 
within ten days from the date of service of said i*eport file 
with the Board at Washington, D. C., four copies of a 
statement in writing setting forth such exceptiohs. Immedi¬ 
ately upon the filing of such statement of exce])tions the 
party filing the same shall serve a copy thereof upon each 
of the other parties to the proceeding, or file a co|)y for each 
such party with the Board, which shall cause s4ch copy to 
be served upon such party. Extension of the period within 
which to file such statement of exceptions may jbe granted 
only by the Board. 

Section 33. No matter not included in such st|atement of 
exceptions may thereafter be objected to before the Board, 
and failure to file a statement of exceptions shall operate 
as submission of the case to the Board on the pecord and 
the report. | 

Procedure Before the Board | 

Section 34. Upon expiration of the period fbr filing a 
statement of exceptions, as provided in Section 1 32 of this 
Article, the Board may decide the matter forthwith upon 
the record, or after the filing of briefs or oral argument, 
or may reopen the record and receive further evidence or 
require the taking of further evidence before a inember of 
the Board or other agent or agency, or may makei other dis¬ 
position of the case. The Board shall notify tpe parties 
of the time and place for any such submission of briefs, 
oral argument or taking of further evidence. 

Section 35. Whenever the Board deems it necessary in 
order to effectuate the purposes of the Act, it mjay permit 
a charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce t'p be filed 
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with it, in Washington, D. C., or may, at any stage of a 
proceeding instituted in any Region, direct that such pro¬ 
ceeding be transferred to and continued before it. The 
pro\usions of Sections 3 to 29, inclusive, of this 
44 Article shall, insofar as a])i)licable, apply to proceed¬ 
ings before the Board ])ursuant to this Section, and 
the powers granted to Regional Directors in such pro¬ 
visions shall,ifor the pur])Ose of tliis Section, be reserved to 
and exercised bv the Board. 

Section 36. After a hearing for the purpose of taking 
evidence u])on the coni])laint in any proceeding over which 
the Boai’d has assumed jurisdiction in accordance with 
Section 35 of this Article, the Boai-d may 


(a) direct that the Trial Examiner ])repare an inter¬ 
mediate report, in which case the ])rovisions of Sections 30 
to 34, inclusive, of this Article shall insofar as applicable 
govern subsequent procedure, and the powers granted to 
Regional Directors in such ])rovisions shall for the purpose 
of this Section be reserved to and exercised bv the Board; 
or 


(b) decide the matter forthwitli upon the record, or after 
the filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence be¬ 
fore the Board, or a member, agent or agency; or 

(d) make other disposition of the case. 


The Board shall notify the parties of the time and place 
of any such submission of briefs, oral argument or taking of 
further evidence. 


Section 37. Whenever the Board deems it necessarv in 
order to effectuate the purposes of the Act, it may, at any 
stage of a proceeding instituted in any Region, order that 
such proceeding be transferred to and continued in any 
other Region, or may, at any stage of such ])roceeding, 
order that such proceeding be transferred to any other 
Region for purposes of consolidation with a proceeding 
in such other Region. After the transfer of any pro¬ 
ceeding pursuant to this Section, the ])rovisions of Sections 
3 to 34, inclusive, of this Article shall apply to such proceed¬ 
ing as if the charge had originally been filed in the Region 
to which the transfer is made. 
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Article III. 


Procedure Under Section 9 (c) of the Act for th^ Investi¬ 
gation and. Certification of Representative'^, 

Section l. A petition requesting the Board to investigate 
and certify under Section 9 (c) of the Act the| name or 
names of the representatives designated or selected for the 
purpose of collective bargaining may be filed by! any em¬ 
ployee or any person or labor organization actii|g on his 
behalf (hereinafter referred to as the ‘^petitioneji*”). Ex¬ 
cept as provided in Section 11 of this Article, suclji petition 
shall be tiled with the Regional Director for thp Region 
wherein the contemi)lated bargaining unit exists hnd shall 
be in writing, the original being signed and sworn to before 
any notary })ublic or any agent of the Board authbrized to 
administer oaths or acknowledgments. Three additional 
copies of the petition shall be bled. A blank form 
such a petition will be supplied by the Regional 
upon request. 

Section 2. Such ])etition shall contain the folloWiug: 


for filing 
Director 


(a) The name and address of the petitioner. | 

(b) The name and address of the employer or eijnployers 

involved, the general nature of their businesses, j and the 
approximate number of their employees. | 

(c) A description of the bargaining unit claimed to be 

appropriate, the approximate number of employee^ therein, 
the number and classifications of employees which itiie rep¬ 
resentatives on whose behalf the petition is filed jclaim to 
represent, the names of any other known indivi(|iuals or 
labor organizations who claim to represent any of 1 the em¬ 
ployees in the alleged bargaining unit. j 

(d) A brief statement setting forth the nature of the 

question or controversy affecting commerce that has arisen 
concerning representation. j 

(e) Any other relevant facts. | 

Section S. If it appears to the Board that an i investi¬ 
gation should be instituted it shall so direct and (ei^cept as 
provided in Section 11 of this Article) shall authorize 
46 the Regional Director to undertake such injvestiga- 
tion. The Regional Director shall thereupon pro¬ 
ceed with such investigation and in connection therewith 
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shall ])ro})are and cause to ])e served upon the petitioner, 
upon the ein])loyer or employers involved and n])on any 
known individuals or labor orii'anizations purportinu" to act 
as representatives for collective bar.e,’ainin<»* of any em¬ 
ployees directly atfected by such investii;ation (all of whom 
are hereinafter referred to as the “|)arties to the proceed¬ 
ing'”), a notice of a hearing* upon the (piestion of ]'e])resen- 
tation befoi'e a Trial P]xaminer at a time and ])lace tlierein 
fixed. A copy of the petition shall be served with such 
notice of hearing. The Regional I)ii'(‘cto]' shall give ])ublic 
notice of such hearing in such manner as he may deem a])- 
projTi'iate. 

Secfioji 4. All matters i-elating to motions, intco'ventions, 
witnesses and snb})oenas shrdl ])e governed by the provisions 
of Sections 13 to 21 inclusive of Article 11 above. 

Section 5. The hearing upon the (piestion of i'e])resenta- 
tion shall be conducted by the Tri;d Examiner specified 
in the notice of hearing, or sjiecially designated by the 
Board or bv the Regional Dii-ector, and shall be onen to 
the ])ublic unless otherwise ord(‘red by the Trial Examiner. 
It shall be the duty of the Trial Examiner to in(]uii'e fully 
into the question of re])resentation. Counsel for the Board, 
and the Trial Examiner, slicdl have ])owe]' to call, examine 
and cross-examine witnesses and to introduce into the record 
docinuentary and other evidence. 

Section G. The introduction of evidence at the hearing 
and the rights of tlie ])arties to the ])i'oceedings shall be 
governed bv Sections 24, 25, 27 and 28 ot‘ Article IT 

above. 

Section 7. U])on the close of the hearing the Regional 
Director shall forward to the R'oai'd in Washington. D. C., 
the petition, notice of liearing, motions, rulings, oi'ders, the 
stenogra]diic ]'e])ort of the hearing, sti])ulations, exhibits, 
documentary evidence', and depositions, all of which shall 
constitute the re'cord in tlie ])roceeding. 

Section n'. The Ih^ai'd >hall t]iereu])on ])roceed, either 
forthwith n])on tlu' I'ocord. or aftei* oT'al argument or the 
submission of bi-uP's. oi- after fni'tlier hearing, as it may 
determiiTe, to certify to the parties to the proceeding the 
name or names of tlie rep; esenlalives that have been desig¬ 
nated or selected, or to dii'ect a seci'et ballot of the employees 
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in order to complete the investi,<>‘atioii, or to make lother dis¬ 
position of the matter. | 

Section 9, 'Where the Board determines that a 
47 secret ballot should be taken it shall direct such 
ballot to be conducted by a designated jagent or 
agency in accordance with such terms as it maj" specify. 
Upon conclusion of sucli ballot the agent or ag(!3ncy con¬ 
ducting the ballot shall prepare an intermediaie report 
containing a tally of the ballots, its findings and ijts recom¬ 
mendations, which it shall cause to be served p})on the 
parties to the ])roceeding. AVithin five days therdafler the 
])arties to the proceeding may file with the Regioijal Direc¬ 
tor any objection to the ballot oi- the re])ort. If iti a])])eai*s 
to the Regional Director that any such objectionj raises a 
substantial and material issue with respect to th^ conduct 
of the ballot he shall issue and cause to be served |u})on the 
parties a notice of hearing on said objections beforje a Trial 
Examiner. Said Trial Examiner shall consider |suc]! ob¬ 
jections raised to said ballot and shall ])rei)are andjfile with 
the Regional Director a re|)ort containing findingsland rec¬ 
ommendations with respect thereto. Thereafter | the Re¬ 
gional Director shall forward to the Board in A^'ashing- 
ton, D. (■., the report of the agency conducting tlje ballot, 
the objections filed thereto, the notice of hearing, jmolions, 
rulings, orders, the stenographic report of the |hearing, 
stipulations, exhibits, documentary evidence, andj de])osi- 
tions, all of which, together with the record pileviously 
made, shall constitute the recoi-d in the case. The Board 
shall thereupon proceed as set forth in Section ^ of this 
Article. If no objection raising a substantial and Jnaterial 
issue with respect to the conduct of the ballot is fildd to the 
report of the agency conducting the ballot the Regional 
Director shall forward directlv to the Board in washing- 

^ I 

ton, D. C., said report, which, together with thcf record 
previously made, shall constitute the record in tlie case. 
The Board shall thereupon proceed as set forth in| Section 
8 of this Article. j 

Section 10. Anv hearing under Section 9 (c) of !the Act 
with respect to the certification of representatives imay be 
held in conjunction with a proceeding on a complaijit of an 
unfair labor practice under Section 10 of the Act. j 
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Section 11. Whenever the Board deems it necessarv in 
order to effectuate tlie pur})oses of the Act, it may 

(a) permit a petition reipiestiii”: an investii>:ation and 
certification to be filed with it, and may upon the filing of 
such petition proceed to conduct an investigation under 
Section 9 (c) of the Act or direct any member. Regional 
Director or other agent or agencv to conduct such an in- 
vestigation: or 

(b) upon its own motion conduct or direct any 
48 member, Regional Director or other agent or agency 
to conduct such an investigation; or 

(c) at any stage of a proceeding under Section 9 (c) of 
the Act instituted in any Region, direct that such proceed¬ 
ing be transferred to and continued before it. 

The provisions of this Article shall, insofar as ap])licable, 
ap})ly to proceedings conducted i)ui*suant to this Section, 
and the power^> granted to Regional Directors in such pro¬ 
visions sliall for the purpose of this Section be reserved to 
and exercised 'by the Board or by the member. Regional 
Director, or other agent or agency directed to conduct the 
investigation. 

Section 12. Whenever the Board deems it necessarv in 
order to effectuate the ])urposes of the Act, it may, at any 
stage of an investigation being conducted in anv Region, 
direct that such proceeding be transferred to and continued 
in any other Region, or may, at any stage of such proceed¬ 
ing, order that such proceeding be transferred to any other 
Region for purposes of consolidation with a proceeding be¬ 
ing conducted in such other Region. After the transfer of 
any proceeding ])ursuant to this Section, the y)revisions of 
this Article shall a])ply to such ])i*oceeding as if the Board 
had originally directed that the investigation be conducted 
in the Region'to which the transfer is made. 

Article IV. 

Desifjmifio'n of Rcaiondl Directors, Examiners and 
Atforneijs as Agents of the Board 

Section 1. All Regional Directors now or hereafter in the 
employ of the'Board are herewith designated by the Board 
as its agents: 
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dence, to 


the em- 
^oard as 


(a) To prosecute any inquiry necessary to the| functions 
of the Board, in accordance with Section 5 of thejAct. 

(b) To investiii'ate concernini>- the representatijon of em¬ 
ployees (including- the taking: of secret ballots ojf employ¬ 
ees) and conduct hearings in connection with sucjli investi¬ 
gations, in accordance with Section 9(c) of the Ac[t. 

(c) To issue and cause to be served complaints, 
49 to amend coni])laints, and to conduct heariings upon 
such complaints, in accordance with Section 10 (b) 
of the Act. 

(d) To have access to and the right to copy ev 
administer oaths and affirmations, to examine Outnesses, 
and to receive evidence, in accordance with Section 11 (1) 
of the Act. 

Section 2. All Examiners now or hereafter in 
ploy of the Board are herewith designated by the 
it agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the i‘e[)resentatiO|n of em¬ 
ployees (including the taking of secret ballotsj of em¬ 
ployees), in accordance with Section 9 (c) of the .j^ct. 

(c) To have access to and the i-ight to cot)y evidc^nce, and 
to administer oaths and affirmations, in accordance with 
Section 11 (1) of the Act. 

Section 3. All Attornevs now or hereafter in 
ploy of the Board are herewith designated by thb Board 
as its agents: 

(a) To prosecute any inquiry necessary to the functions 
of the Board, in accordance with Section b of the i^ct. 

(b) To investigate concerning the representation of em¬ 

ployees (including the taking of secret ballots of employees) 
and conduct hearings in connection with such invesigiation, 
in accordance with Section 9 (c) of the Act. I 

(c) To amend comi)laints issued undei* Section l|) (b) of 

the Act and to conduct hearings upon such complaints, in 
accordance with said Section. | 

(d) To have access to and the right to copy evidjence, to 

administer oaths and affirmations, to examine witnesses, 
and to receive evidence, in accordance with Sectionj 11 (1) 
of the Act. ! 


the em- 


38 


LOLA ECHOLS VS. J. WARKEN MADDEN ET AL. 


Section 4. The fore. 2 :oiiig designations shall not 
50 be construed to limit the power of the Board to make 
such special designation of agents as may in its dis¬ 
cretion be necessary or pro])er to effectuate the purposes of 
the Act. 

Article V. 

Service of Papers 

Section 1. ' Complaints, orders, and other process and 
papers of the Board, its member, agent or agency, may be 
served either j)ersonally or by registered mail or by tele¬ 
graph or by leaving a copy thereof at the principal office 
or place of business of the person recpiired to be served. 
The verified return bv the individual so serving the same 
setting forth the manner of such service shall be proof of 
the same, and the return post office receit)t or telegraph 
receipt therefor when registered and mailed or telegraphed 
as aforesaid shall be i)roof of service of the same. 

Section 2. Service of ])apers by a ])arty on other ])arties 
shall be made bv registered mail or in aiiv manner ])rovided 
for the servi^*e of pa])ers in a civil action by the law of the 
State in which the hearing is pending. When service is made 
by registered mail, the return post-office receipt shall be 
proof of service. When service is made in any manner pro¬ 
vided by such law, ])roof of service shall be made in ac¬ 
cordance with such law. 

Article VI. 

' PnbJirafion and Effective Date 

Section 1. These rules and regulations shall become ef¬ 
fective u}>on the signing of the original by the members of 
the Board and the filing of said original with the Secre¬ 
tary of the Board, and upon making copies thereof available 
to the press and j)lacing copies in each Regional Office and 
in the office of the Board at Washington, D. (\, for public 
inspection. 

Article VII. 

Constrnction of Bides 

Section 1. These rules and regulations shall l)e liberallv 
construed to effectuate the purt)oses and })rovisions of the 
Act. 
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Article VIIL j 

Amciinmeuis \ 

1 

! 

Section 1, Aiiv rule or rei^’ulaiioii iiiav be aiit time be 

* i 

amended or i*esciiided ])v the Board. 

* j 

51 Xadonal Labor Kelations Board | 

\Vasl)inj;-ton, I). C. 

Rule and Rer/nfafion aufJiorizina Si’cndanj of tne Board 

to !<ian certain documents | 

By virtue of llie authority v(‘sied in it by the|National 
Labor Relations Act, appi'ovaM] duly 5, 1935, the j National 
Labor Relations Board does h(M-eby authorize the Secretary 
of the Board, at the direction of the Board in eaclilinstance, 
to sign on beludf of tire Board in accordance with! the pro¬ 
visions of Section 35, Arlicle II of its Rules and! Regula¬ 
tions—Series 1 (signed the l-lBi day of SeplemlHu-, 1935) 
permissions that a chai-ge may be hied with thc‘ Board, 
orders directing pro(;(‘edir;g to lx* i ransf(‘"red to and con¬ 
tinued befoi'e tin* Ifoiird, and to sign and issue complaints 
under Section 10 (b) of the National Labor Relat|ions Act 
in cases in whieli th.e Boaivl shaJl lia.ve authorized the is¬ 
suance of a complaint, and to sign oil l)ehalf of tlje Board 
aiid at its diixr'tion in (‘aci; instance, such orders aij; may be 
necessary to be made* under Section 9 (a), 9 (b), ti (c) and 
9 (d) of the National Labo’- Relations Act. This ]|Lile and 
Regulation shall be effective upon its i)ublicatioji in the 
following manner, namely, by the signing of the |original 
by the members of tlie IhLard r.’.ul the hling of saidjoriginal 
with the Secretary of the Boaial, at whose office tliejoriginal 

sliall be available for ])u!)Hc iiisp^ectioii and wher'^ conies 

* ' 1 * 

of it shall be jivaliable to the ])ublic. j 

i 

Signed at 'Washington, D. (\ this IGth day of betober, 


(Signed) J. WARRLN .MADDP^N, Chairman 
(Signed) LIAVIN S. SMITH, Membh' 
(Signed) JNO. ^I. LARMODY, Member 
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52 iXatioiial Labor Relations Board 


Washington, D. C. 

Rule and Regulation authorizing the Secreiarg of the Board 
to certify copies of papers aiid documents 

By virtue of the authority vested in it by tlie National 
Labor Relations Act, approved July 5, 1935, the National 

Labor Relations Board hei*ebv authorizes the Secretarv to 

• * 

certify copies of all pai)ers and documents which are a part 

of anv of the files or records of the Board as mav be neces- 

%■ 

sarv or desirable from time to time. This Rule and Regu- 
lation shall be effective upon its ])ublication in the follow¬ 
ing manner, namely by the signing of the original by the 
members of the Board and the filing of said original with 
the Secretarv of the Board, at whose office the original 
shall be available for public ins])ection and where copies of 
it shall be available to the public. 

Signed at Washington, D. (\ this Kith dav of October, 

1935! 

(Signed) J. WARRKN .MADDRN, Chairman 
(Signed) KDWIN S. SMITH, Member 
(Signed) JNO. M. (\\RMODY, Member 

53 United States of America 

National Labor Relations Board 


Filed December 20,1935 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do herebv 
certify that attached is a full, true and com 2 )lete copy of: 

The Decision of the National Labor Relations Board 
entered at Washington, D. C., on December 7, 1935, in the 
Matter of Gate City Cotton Mills and Local No. 1938, Linited 
Textile Workers of America, Case No. X-R-T 

IN WITNESS WHEREOF, I have hereunto subscribed my 
name and caused the seal of the National Labor 
Relations Board to be affixed this 18th dav of De- 
cember, A. D. 1935, at Washington, D. C. 

BENEDICT WOLF 
Secretary. 


(Seal of Board) 
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54 Decision i 

1 

Statement of the Case \ 

Local No. 1938 of the United Textile Workers qf America, 
a labor organization, liereinaftei* called the UnionJ petitioned 
the National Labor Relations Board on October 12, 1935, 
for an investigation and certification of repnjsentatives 
pursuant to Section 9 (c) of the National Labor Relations 
Act (Exhibit B-1). The ])etition states that tin; Union at 
that time rei)resented a])])roximately 140 emplo\|ees out of 
about 150 then alleged to be em])loyed by the |Gate City 
Cotton Mills, East Point, Georgia, hereinfater jcalled the 
Mills, that no other individuals or labor organizations claim 
to represent any of tlie employees, that a qutstion has 
arisen concerning the representation of em])loypes of the 
Mills, and that said (juestion is a (luestion afFejting com¬ 
merce within the meaniiig of the National Laborj Relations 
Act. Attached to the petition is a statement alleged to have 
been signed by 91 employees of the Mills autho|rizing the 
Union “to enter into negotiations with our em|)loyer for 
the purpose of reaching agreement on wages, ^lours and 
working conditions.” The signatories agree “tci abide by 
all provisions of agreement reached })y these representa¬ 
tives and our employer.” 

On October 16, 1935, the Boai-d, pursuant to 
(c) of the Act and Article II, Section 3 of the 

Labor Relations Board Rules and Regulations, Series 

55 I, ordered the Regional Director for the Tenth Re¬ 
gion, National Labor Relations Board, to conduct an 

investigation and provide for an appropriate heading upon 
due notice (Plxhibit B-3). | 

Notice of hearing was issued bv the Regional! Director 
October 23, 1935, setting the hearing for November 4, 1935 
(Exhibit B-1). Notice was duly served (Exhibit B-6 and 
B-7), and hearings were held on November 4, 5 anid 6, 1935, 
before a Trial Examiner designated by order of t|ie Board 
dated October 26, 1935 (Exhibit B-4). During tjie course 
of the hearing, the mills submitted a list of its employees as 
of November 2, 1935. (Exhibit B-14). 

I 

1. Issues Raised bv Motions to Dismiss. i 


Section 9 
National 
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Before ;)rocoediD<>- to a discussion of the evidence ad- 

A 

duced at the ]ioarin<>', we wish to consider two motions to 

dismiss made bv the mills before evidence was introduced. 

% 

The grounds of the motions were: 

a. That noi (question had arisen “affecting commerce'' 
within the meaning of the Act, 

b. That the Act contravenes the Fifth Amendment to the 
Constitution by authorizing the Board to ])rejudge the facts 
upon which the Board’s jurisdiction is alleged to be based 
in that no provision is made in the Act for notice or oppor¬ 
tunity to be lieard ])rior to the institution of the investiga¬ 
tion. 

c. That the Act transcends tlie authoritv delegated to 

• ^ 

Congress to regulate commerce by Article I, Section 8, 
Clause 8 of the ('onstitution of the United States. 

d. That the Act, in authorizing an investigation under 
Section D (c)'thereof, has as its object the vesting in the 
re])resentatives chosen by the nuijority of the employees for 
collective bargaining with tlieir employer, the exclusive 
right to bargain collectively f(>r all the em])loyees of said 
employer, in contravention of the Fifth Amendment to the 

Costitution. 

56 e. Tliat the Act is void in tliat it violates the Tenth 

Amendment to the (Constitution, and 
f. That no (|uestion concerning representation had arisen. 


The Trial Fxaminer denied the motion to dismiss, and 
we believe his action was pro])er. We do not deem it neces- 
saiw to discuss the constitutional objections urged by the 
mills. We do wish, however, to discuss the contention that 
the mills was entitled to be heard before the Board author¬ 
ized an investigation ])ursuant to Section 9 (c) of the Act. 

We think that the contention is without merit. It is true 
that Section 9 (c), by its terms, requires that a hearing be 
held as ])art of the investigatory |)rocedure therein provided 
for. But tlie investigation required under Section 9 (c) is 
broader than is assumed in the argument of the mills, and 
is not limited to that phase of the Board’s activity which 
precedes the hearing. The Board's decision to order an 
investigation need be based only upon the existence of a 
reasonable ])robability that a question affecting commerce 
concerning representation has arisen. If, as the mills 
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I 

argues, a hearing must be held at this stage, thc[ only pur¬ 
pose which sucli a hearing could serve would bb to deter- 
mine whether a question affecting commerce Concerning 
the representation of emi)loyees has arisen. Th|is is, how¬ 
ever, the very ])iirpose of the hearing which was iii fact held 
pursuant to tlie order of the Board. As long as| a hearing 
is held before a ceidification is made, the mills has no com¬ 
plaint under the Act or under the (Constitution. 

We now consider wliether, on the basis of the evidence 
adduced at the heai’ing, a {(nestion affecting commerce con¬ 
cerning the re))resentation of em})lovees has aristjn. 

! . . 

II. AVhether a (Question (.''oncerning the Representation of 
Employees Has Arisen. | 

The petition for certification in this case wa|s filed by 
three i)ersons ])urporting to be a committee of tjhe Union. 

Two of the signers are (nnployees of the|mills, the 
57 third is a former employee. Attached to the ])etition 
is a statement alleged to have been signed !bv 91 em- 

' . . . ' I ’ 

ployees of the mills authorizing the Union to rei)|('sonl the 
signatories for the ])ur])Oses of collective bargaining. 

This statement was admitted ovei* the strenuous ])rotest 
of the mills. The objectioii w;is based on tin* fac't that no 
signatures a])pear on the copy of the statement ])laced in 
evidence. The only ])]*oof of such signature's i^ hearsay 
testimony adduced at the hearing. The mills jontended 
that unless the name or names of tlie alleged signers are 
revealed, it is impossible to cross-examine tlie sjigners or 
otherwise to ])rove that such signatures were nbt in fact 
given or if given, that they were obtained by misrei])resenta- 
tion or threats. The Union refused to disclose lie names, 
giving as its reason the fear of reprisal or discrimination 
against the signatories. j 

We think the contention of the Mills unsound. Uhe state¬ 
ment purported to have been signed by 91 employees is 
relevant merely as one piece of evidence on the! issue of 
whether a question concerning representation luls arisen. 
We recognize the undesirable aspects of ordeilngjelections 
merely at the instance of an individual employee^ or very 
small and non-re])resentative grmqis. On the othei* hand, it 
suffices if there is evidence showing iirobable cause for hold¬ 
ing a secret ballot in order to dispel doubt or to remove a 
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fruitful source of strife. Tlie doi^ree or magnitude of the 
question concerning re])resentation is discretionary rather 
than jurisdictional. The objection of the ^lills is therefore 
directed to the exercise of disci*etion by the Board, and we 
think there is evidence other than the authorization state¬ 
ment, coni{)el{ing us to proceed under Section 9 (c). 

The statement is tlierefore not conclusive on any material 
point in issue. If on the basis of all the evidence, it a])])ears 
that a question affecting commerce conceiming representa¬ 
tion has arisen, we are em])owered to certify. It is there¬ 
fore unnecessary to ('onsider jit this ])oint tlie policy of 
withholding fi-om em])loyers the names of employees who 
are alleged to have authorized union re])resentation. 

The Union contends that it has been designated bv 
58 the majority of the employees as their representative 
for collective bargaining (Exhibit B-1). The Mills, 
through its Executive Presidents, denies that the Union rep¬ 
resents a majority. This clearly presents a question con- 
cerniiig representation, and satisfies the bare jurisdictional 
requirements of Section 9 (c). 

As a matter of sound discretion, is the question concern¬ 
ing re|>resentatio]i of suthcient im])0!'tance under all the cir¬ 
cumstances to wan'ant further ])i-oceedings looking toward 
the requested certification? 

Three points were dev(‘lo])ed at tlie hearing which seem 
to us to bear directly on tliis ]ioint. 

1, Evidence of membershi]) of a substantial number of 
employees in the Union and their interest in its affairs. 

(a) The Secretaiw-Treasurer of tlie Union testified that 
at the present time 94 em])loyees of tlie ^fills are members 
in good standing in tlie Union. The Mills objected to the 
introduction of this testimony on the ground that the best 
evidence of the number of members is the membership 
books of tlie Union. The Union refused to ]u*odiice the 
books on tlie ground that the members might be subjected 
to reprisals. The Trial Examine]* sustained the Union's 
argument and allowed admission to the testimonv. 

The degree to which the rules of evidence prevailing in 
courts of law or (Hpiity sliould (*f)ntrol hearings before us 
cannot be answered categoi*ically. A reasonable latitude of 
discretion must be allowed, and more particularlv is this 
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true where, as here, the testimony in question i^ not ma¬ 
terially prejudicial to any person involved. The| policy of 
the Act must be balanced in the scales with technical rules 
of evidence. Section 9 (c) of the Act is based in l|ari>:e part 
upon the policy of allowing- to employees a free anil untram¬ 
melled choice in the selection of their representiatives by 
means of a secret ballot. This free choice y^ould be 
thwarted by revealing- to the enq)loyer in adjvance the 
59 names of those employees who desire to designate 
the Union as their representative for jcollective 
bargaining. 

o o 

The objection of the Mills would be worthy of ifome con¬ 
sideration if the Board, in i-eliaiice upon this testiijnony and 
in absence of more, certified the Union as having b 
ted by the emi)loyees without ordering an election, 
hearing in question is mei-ely one ste]) in the inve 
The technical defect in the evidence under discujssion be¬ 
comes insignificant upon the taking of a secret balljot before 
we certify representatives to the parties. | 

We have dwelt on the matter of admissibilityj at some 
length because at several stages of the hearing, fhe Mills 
voiced objection to evidence relating to acts or intdntions of 
employees, on the ground that such evidence wasj hearsay 
and therefore inadmissible. In the light of the jscope of 
this hearing, we consider that the testimony objected to was 


een selec- 
But the 
ktigation. 


this evi- 
hlings of 


not prejudicial to the ]\Iills, and we do not rely on 
dence except for its corroborative value. The r 
the Trial Examiner with res])ect to the admissibility of such 
evidence are therefore sustained bv the Board. | 

(b) The Secretary-Treasurer further testifiedj that in 

September, 1934, 201 em})loyees of the Mills were |nembers 
of the Union. The Union therefore is not new tc^ the em¬ 
ployees. 1 

(c) Meetings of the Union have been held reg-ulaky twice 
a week, in a hall rented by the Union for the purpose. It 
appears that the average attendance at the meetings is 
about 40, although the i)recise average cannot l^e ascer¬ 
tained. However, a sufficiently large regular atteiidance is 
shown to justify the conclusion that there is a substantial 
interest in the affairs of the Union. The Mills (contends 
that the employees are ‘^satisfied,” and that the I position 
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for certification is based on the desire of one or two dis¬ 
gruntled persons to agitate and cause trouble to the Mills. 
In addition to the fact that no evidence was produced at 
the hearing to show the truth of this contention, it is clear 
that a sufficient interest in the Union exists among a sub¬ 
stantial number of em])loyees to imi)el them regularly 
60 to attend Union meetings and ])articipate in Union 
affairs. 

(d) At a meeting of the Union on September 7, 1935, a 
Committee was elected to confer with the management con¬ 
cerning working conditions. (Exhibit B-12). A])proxi- 
mately 50 eni])loyees of the Mills attended this meeting. 

On the basis of the above evidence, we conclude that a 
substantial number of employees of the ^lills are members 
of and interested in the Union. 


2. The second point tending to show that a substantial 
question concerning rei)resentation for collective bargain¬ 
ing has arisen lies in the existence of a state of unrest and 
uncertainty among the employees of the Mills. 

(a) ^Fany em])loyees of the Mills have complained to 
union officials concerning stretching out of the work load, 
long and irregular hours and, in certain instances low 
wages. The testimony on this ])oint was corroborated by 
two employees who testified at the hearing. 

(b) Considerable confusion has arisen among the em¬ 
ployees by reason of several documents or petitions which 
have from time to time circulated among them. A paper 
was circulated by the Union asking the employees to list 
instances of stretch-out, increases in hours, and decreases 
in wages. Subsequently, a paper was circulated and signed 
by a number of employees authorizing the Union to repre¬ 
sent them. Thereafter, a pa])er, prepared by the attorney 
for the Mills, was circulated among the employees stating 
that the signers did not wish to be rei)resented by anybody 
for collective bargaining. 

The attendant confusion is exemplified by the testimony 
of a witness for the stills, who characterized the statement 


authorizing representation, which she had signed, as ‘‘some 
kind of labor trouble pa])ers” and as “something on a com¬ 
plaint of a stretch-out system.The flood of statements 
and counter-statements has not only confused the employees 
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but has loci to unrest aiiioni»- tlu'in. Tliis is cloarlvl shown bv 
tile fact that the Executive Vice Presiclcjnt of the 
61 ]\rills testified that many employees did inot know 
what they had sipied. In fact, the ^lills jtself sub¬ 
sequently circulated a statement re])udiating- tjie Union, 
which was sig’ned by a number of employees who ijiad ])revi- 
ously authorized the Union to re})resent them, jit should 
be noted that this statement was passed around dmono* the 
emjiloyees durin<>’ woi-kine' hours, in the presence jof a fore¬ 


man. i 

The advantaii'es and fairness of the secret bajlot could 
not be more clearlv illustrated than bv this testirhonv con- 
cerninii’ the welter of confusion and uncertaintv. The 
]\Iills contendc'd that the authorization signed bv a number 
of employees was obtained throui>li misrepresentiition and 
mistake. The employees at the hearing* contended that the 
re])udiation statement was obtained by coercion qr intimi¬ 
dation in that it was circulated either by a foi*enjian or in 
his ])resence. Another implication of the dissapsfaction 
and confusion among the employees is the danger of strife 
so long as the live ciuestion of representation remains un¬ 
answered. The device of investigation and eleetihn estab¬ 
lished by Section 9 (c) is designed to eliminate ojie of the 
most potential causes of strife and labor disputes^ typified 
by the situation existing among the enqiloyees of tjlie Mills. 

3. The thii’d ])oint tending to show that a (lues^ion con¬ 
cerning re])resentation has arisen is based uponj the evi¬ 
dence that the Union has endeavored to confer jwith the 
management on behalf of a number of employees!asserted 
to be a majority, and the management has refusecj to meet 
with them, apjiarently on the ground that the Unioii|does not 
represent a substantial number of employees. j 

The Union negotiation committee was selected by ap- 
])roximately 50 employees at a meeting held on September 7, 
1935. The Committee on September 14 requested a| meeting 
with the management to confer regarding a proposed agree¬ 
ment submitted to the management on the same d^ite (Ex¬ 
hibit B-9). The Mills, through its Executive Vicje Presi¬ 
dent, i*eplied on September 17, advising the Committee that 
“on a very recent occasion practically all eiliployees 
62 of the respondent voluntarily expressed in jwriting, 
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64 Conclusion 

In view of all the above evidence, we are of the opinion 
that there has arisen a question affecting commerce con¬ 
cerning the representation of the employees of the Mills. 
We believe this to be a situation in which the device of an 
election is admirably designed to give to the em])loyees a 
free and clear choice, without the possibility of confusion or 
intimidation. Xo more democratic method can be conceived 
bv us, nor one more suited to the modes of thought and the 
habits of our societv. It is all the more desirable when, as 
here, there is a state of unrest and confusion existing 
among the employees which, if allowed to proceed un¬ 
checked, bravelv threatens to result in strife. The Com- 
mittee on Labor of the House of Representatives, in report¬ 
ing the National Labor Relations iVct said, apropos of Sec¬ 
tion 9 (c): 

“Obviously the Board should not be required to wait 
until there is a strike or immediate threat of strike. Where 
there are contending factions of doubtful or unknown 
strength, or the representation claims of the only organized 
group in the bargaining unit are challenged, there exists that 
potentiality of strife which the bill is designed to eliminate 
by the establishment of this machinery for prom])t, govern- 
mentally supervised elections(Report X"o. 1147, 74th Con¬ 
gress, at pp. 22-23). 

We are of the opinion that the petition for certification 
filed by the Union presents a question which falls squarely 
wdthin the limits and purposes of Section 9 (c). 

65 Findings of Fact 

1. The Gate City Cotton Mills is and has been since 
April 20, 1900, a corporation organized and existing under 
the laws of the State of Georgia, and is, and at all times 
since said date, has ben engaged in the manufacture of 
cotton yarn which it sells direct to knitting mills. The Gate 
City Cotton Mills has its general offices in Atlanta, Georgia, 
and its mill site in East Point, Georgia. As of N'ovember 
12,1935, it em])loyed 246 ])ersons engaged in manufacturing 
operations, (Exhibit B-14). 

2. The Gate City Cotton Mills sells and ships 44% of its 
output to states other than Georgia, (Exhibit B-16). The 
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Gate City Cotton Mills purchases raw cotton froi|i growers 
and merchants, processes the cotton into yarn, ain^ sells the 
yarn to knitting mills located in Georgia, Tennessee, Ala¬ 
bama, Mississippi, Minnesota, and New York. These knitting 
mills also purchase yarn from competitors of the ferate City 
Cotton Mills located in states other than Georgia. 

3. The United Textile Workers of America, Local No. 
1938 is a labor organization which obtained a charter on 
September 22, 1933, as a local labor union affiliated with the 
United Textile Workers of America. The empldyees, ex¬ 
cept the supervisory and clerical force, of four pjlants, in¬ 
cluding the Gate City Cotton Mills, are eligible i'or mem¬ 
bership in United Textile Workers of America, Local 1938. 

4. The employees on the ])ayroll of the Gate City (''otton 

Mills on November 2, 1935, except the superviiory and 
clerical force, constitute the unit appropriate for | the pur¬ 
poses of collective bargaining within the meaning of Section 
9 (b) of the Act. | 

5. The United Textile Workers of America, Local No. 
1938 has been selected by a substantial number of employ¬ 
ees of the Gate City Cotton Mills. 

6. By letter dated' September 14, 1935, the United Textile 
Workers of America, Local No. 1938, through ^ special 
committee designated for the jmrpose at a union!meeting 
held on September 7, 1935, requested the Gate Cit>’ Cotton 
Mills to grant a conference for the purpose of negotiating 
an agreement, a draft of wdiich was enclosed in said letter, 
(Exhibit B-9). The committee stated that it represented a 
majority of the employees of the Gate City Cotton Mills. 

7. The Executive Vice President of the Gjate City 
66 Cotton Mills replied by letter dated Septeijnber 17, 
1935, that the employees of the Gate Cit^j Cotton 
Mills were content with their treatment, and thht in no 
event would the Gate City Cotton Mills enter into aji agree¬ 
ment with any group of employees ‘^in respect to |the con¬ 
duct of^^ the business of the Gate City Cotton Mills (Ex- 
hibit B-10). j 

8. Numerous petitions and statements have beejn circu¬ 
lated among the employees by the management of the Gate 
City Cotton Mills as well as by the United Textile IVorkers 
of America, Local No. 1938, and confusion exist^ in the 
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minds of the employees as to the documents which they have 
signed and the effects thereof. The employees have at no 
time had an opportunity to vote on acceptance oi* rejection 
of the United Textile Workers of America, Local No. 1938 
as their representative for the purposes of collective bar¬ 
gaining, (Exhibit R-4, p. 11). 

9. The Gate City Cotton ^lills denies that the Union re¬ 
presents a substantial number of employees; the United 
Textile Workers of America, Local Xo. 1938 claims repre¬ 
sentation of w majority. These conflicting assertions have 
given rise to a question concerning the representation of 
employees, which (question is rendered the more diflicult 
to resolve bv reason of the confusion existing among* the 
employees, arising from petitions and counter-])etitions, 
authorizations signed and rei)udiated. 

10. A question concerning representation has arisen 
among the employees of the Gate City Cotton Mills within 
the meaning of Section 9 (c) of the Act. 

11. The (|uestion concerning representation which has 
arisen is a question affecting commerce in that continuance 
of the present uncertain situation among the employees of 
the Gate City Cotton Mills is conducive to discord, and 
tends to lead to labor dis])utes, industrial strife and un¬ 
rest. This in turn would have the necessary effect of bur- 
dening or obstructing commerce and the free flow of com¬ 
merce by materially affecting, restraining or controlling the 
free flow of cotton to the Gate City Cotton Mills and of the 
free flow of varn from the Gate Citv Cotton Mills. 

67 Direction of Election 

By virtue of and pursuant to the ])ower vested in the Na¬ 
tional Labor Relations Board bv Section 9 of the X^ational 
Labor Relations Act, approved July, 5, 1935, and pursuant 
to Article III, Section 8, of National Labor Relations Board 
Rules and Regulations, Series 1, it is 

DlRECTEl) that, as i)art of the investigation authorized 
by the Board in the above case to ascertain representatives 
for collective bargaining with the Gate City Cotton Mills, 
East Point, Gd^orgia, an election by secret ballot shall be 
conducted within a ])eriod of one week from the date of this 
decision under the direction and supervision of the 
Regional Director, Tenth Region, acting in this matter as 
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the agent of the National Labor Relations Board and sub¬ 
ject to Article III, Section 9 of said Rules and Reg*ulations, 
among the employees, except the clerical and supervisory 
force, on the payroll of the Gate City Cotton j ]\Iills on 
Novembei* 2, 1935, and those employed between !that date 
and the date of this decision, excepting supervijsory and 
clerical em])loyees and those who quit or have been dis¬ 
charged for cause during such jicriod, to determimjj whether 
or not they desire to be re])resented by Local Xq. 1938 of 

the United Textile Workers of America. 1 

1 

Signed at Washington, D. C., this 7th dav of Ejecember, 
1935. " ^ i 


J. WARREN MADDE>f 
Chairmmi I 

EDWIN S. SMITH | 
Member 1 


J. M. CARMODY j 

Meynher | 

(Seal of the Board) National Labor Relations Board 

i 

68 United States of America I 

National Labor Relations Board j 

Filed December 20 1935 j 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, dq hereby 
certify that attached is a full, true, and complete copy of: 

A portion of the sworn testimony of Lola Echols begin¬ 
ning at ])age 417, line 3 and ending at page 419, Ijine 8 of 
the official stenographic report of the hearing conducted at 
Atlanta, Georgia, on November 6, 1935 before Chiirles N. 
Feidelson, Trial Examiner of the National Labor Rjelations 
Board in the matter of Gate City Cotton Mills anjd Local 
No. 1938, United Textile AYorkers of America, Case No. 
X-R-1 

IN WITNESS WHEREOF, I have hereunto subscribed my 
name and caused the seal of the Nationaj Labor 
Relations Board to be affixed this 18th daji of De¬ 
cember, A. D. 1935, at Washington, D. C. ! 

BENEDICT WOLF i 
(Seal of Board) Secretary. | 
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Q. Will you say that this paper is a union paper 

69 (Referring to Exhibit R-6)? A. That is my own 
petition that I got up. 1 don't know what you would 

call it, you would have to name that for me. 

Q. What is the difference between that and the other 
paper? A. I will tell you the truth, I don't remember any¬ 
thing about this other paper, only I told you 1 had signed 
another paper: It was that stretch out i)aper I was afraid 
of, because 1 was told by i)eot)le who should know what 
they were doing in the union that it was going to cause a 
strike, and I was fed up on strikes. 

0, How soon after vou signed it was that told to vou? A. 
I think about a couple of days. It came right to me that it 
was going to cause a strike or walk out. 

Q. ^Mio told you that? A. I don't want to bring some- 

bodv else into anv controversy. 

% ♦ 

Q. Were they em})loyees of the Mill? A. Yes sir, and 
had signed the papers too. 

Q. Were they members of the union? A. I can’t say 
whether thev were members of the union or not, there are 
so few members of tlie union out there, that I don't know 
who is members of the union. 

Q. How do you know they are so few? A. Because we 
all quit the union after that strike and we all got back to 
work and was so glad to be making a living, and we were 
glad to get out of the union. 

Q. You say you all got out of the union? A. A majority 
of us, yes sir. 

Q. A majority of the members of the union? A. Well, 
what I mean by that, all of us nearly, in the spinning 

70 room, there are very few of us belong to the union. 
We discuss those things among ourselves, you see. 

Mr. Jones: 1 insist on the ladv having the right to com- 
plete her answer if she wishes to do so. 

Trial Examiner Feidel on: You insist, and I rule that 
she has made sufficient ex])lanation, and that the examina¬ 
tion must proceed. 

Mr. Jones: I except to your Honor’s ruling on the ground 
that it cuts the witnes off from the full expression of what 
she was about to sav on a material issue. 

The Witness: May I speak? 
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Trial Examiner Feidelson: Yes. 

The Witness: I am awfullv sorrv because I (io butcher 
my English, I am sorrv. i 

Trial Examiner Feidelson: You are all rightj you have 
made an exi)lanation of your stalement and one ^nember of 
counsel says he is satisfied and the other says !he is not, 
and insists on liis rights as chief counsel, but ij think we 
have had enough of explanation. 1 

Mr. Jones: I don’t think you understood oui[ |)osition. 
Mr. Russell thought she had finished her ans\Yer and I 
thought she hadn’t. We expect to prove by her as a result 
of her own statement in finishing that answer tha': ‘‘we dis¬ 
cussed these things among ourselves” and the oyerwhelm- 
ing majority decided to cpiit the union and did quit] and have 
remained quit ever since. i 

I 

I 

71 Affidavit | 


Filed December 20 1935 
State of Georgia, 

Coiaity of Fulto7if s.s: | 

I 

Gome now Jessie Madaris and James Madaris, j who, be¬ 
ing duly sworn, each for himself, deposes and sAys: 

That the undei'signed, Jessie Madaris, is the President of 
Local Union Xo. 1938, United Textile Workers of |America, 
of East Point, Georgia, and that the undersigned, James 
^Madaris, is the recording Secretary of said Local Union. 

That they and each of them know one Lola Echoljs, who is 
an employee of the Gate City ('"otton Mills and wl^o was at 
one time affiliated with said Local Union. 1 

Deponents state that as officers of the said Local Union 
they are familiar with and participate in the formujlation of 
its policies and that neither the said Local Unioh nor its 
officers have established any policy or hav<^ at any 
72 time expi*essed, either actually or impliedly, Any hos¬ 
tility or antagonism towai-d said Lola Echols or 
toward any other employees who are not member^ of said 
Local Union. I 

Deponents state that the Bargaining Committee! of said 
Local Union consists of F. S. Parkman, W. C. Pittijnan and 
H. G. Peppers, who were appointed as such by |he said 
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Local Union on September 7, 1935; that the said Committee 
has been instructed by tlie said Local Union to make the 
best possible' collective bargain as to wages, hours and 
working conditions on behalf of all of the em])loyees of the 
Gate City Cotton Mills, regardless of their afliliation with 
anv organization; that neither the said Local Union nor its 
officers have instructed the Committee to make any different 
or separate collective bargain for one group of employees 
as against another, either for Union or non-Union affiliation 
or for any other reason; and that if the said Lola Echols or 
any other employee has peculiar rights or interests separate 
and distinct from that of the other em})loyees of the said 
Mills that the said Committee has no instructions and no 
authoritv to bargain in such a manner as will in anv wav 
affect or prejudice such peculiar individual rights or in¬ 
terests as distinguished from those of any other employees. 

This affidavit is given for the purpose of being used as 
evidence for the defendant in the above stated matter. 


JESSIE MADARIS 
JAMES H. MADARIS 


Subscribed and sworn to before me this 18th dav of De- 
cember, 1935. 

CLARA E. THOMAS 

(Notarial Seal) Notary Public, Georgia. 

My commission expires 11-12-39. 

73 Affidavit 

Filed December 20 1935 

Thomas I. Emerson, being duly sworn, deposes and says: 

I am Regional Attorney for the Tenth Region of the Na¬ 
tional Labor Relations Boai'd, which Region includes the 
State of Georgia. I have represented the National Labor 
Relations Board in all proceedings hitherto had in Georgia 
in connection witli the petition for investigation and certi¬ 
fication of representatives filed with said Board by Local 
No. 1938, United Textile Workers of America, and I am 
familiar with all of the proceedings in said matter. 

Said petition for investigation and certification of rep¬ 
resentatives was filed with the Regional Director for the 
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Tenth Region on October 12, 1935. On October! 14, 1935, 
said Regional Director prepared and forwarded ijo the Na¬ 
tional Labor Relations Board a formal report tespecting 
the matters contained in said petition. On October 16, 
1935, the National Labor Relations Board authorised an in¬ 
vestigation under Section 9 (c) of the National ijjabor Re¬ 
lations Act and directed the Regional Diifector for 

74 the Tenth Region to provide for a hearing,* with re¬ 
spect thereto. Notice of hearing was issued by the 

Regional Director October 23, 1935. | 

The hearing was held, as scheduled, before a jTrial Ex¬ 
aminer of the National Labor Relations Board oh Novem¬ 
ber 4, 5, 6, and 8, in Atlanta, Georgia. The Gate City Cotton 
Mills, the employer concerned in these proceedings, ap¬ 
peared at said hearing by counsel, said counsel including 
Winfield P. Jones, Esq., of Atlanta, Georgia, and Scott 
Russell, p]sq., of ■NFacon, Georgia, two of the coipisel who 
now appear for petitioner in this case. ! 

Mr. 1. C. ^lilner, vice-president in charge of o|3erations 
of said mills, testified at said hearing to the followijng facts: 

(1) The Gate City Cotton Mills is engaged in the manu¬ 

facture and sale of yarn used in the knitting of hotfiery and 
underwear. The com])any was enq)loying, at thq time of 
the hearing, a|)proximately 246 employees. 1 

(2) During the period from Se])tember 1, 1934,j through 

October 31, i935, the Gate City Cotton Mills sold japproxi- 
mately 1,400,000 ])ounds of yarn. Of this amoun| 620,000 
pounds, or somewhat over 44%, were shipped to pqiiits out¬ 
side the State of Georgia. The greater share of fhe yarn 
shipped outside the State of Georgia went to Tc^nnessee. 
Shipments were also made to Alabama, Mississiijpi, Min¬ 
nesota and New York. These shipments during tl^e period 
above mentioned are typical of the shipments macje by the 
company each year. I 

(3) In addition to the mills in Tennessee, Alabatna, Mis¬ 
sissippi, ^^innesota and New York, which use yarn of the 

tyi)e ])roduced by the Gate City Cotton Miljls, there 

75 are also similar mills situated in North Carolina, 
South Carolina, Pennsylvania and other states, 

which likewise use the same type of yarn. | 

(4) The Gate City Cotton Mills advertises its }broducts 
in the Textile World, a monthly trade publication with a 
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circulation of approximately 10,000 in the cotton producing 
and cotton manufacturing states. 

(5) Mr. Milner, during the past year, has made a half 
dozen or more trii)s outside the State of Georgia for the 
])ur].<L<e of making contacts to dis])Ose of the ])roducts of 

the Gate C.itv Cotton Mills. 

« 

((«) In September, 1034, a strike occurred at the Gate 
(ity (’otton Mills, wliich lasted for approximately three 
w(‘<'ks. During that time the mill was entirely closed down. 

V • 

Xo sales of the mill products were made during the month 
of September. 1934. 

U])on completion of said hearing a transcript of the tes- 
(inionv -iihI the exhibits were forwarded to the National 
Lrjbor Relations Board in Washington. Thereafter, on 
Deivmber 7, 1035, said Boai’d directed that as part of the 
inv(‘siigation ]n-eviously authorized, an election by secret 
ballot be conducted within the ])eriod of one week by the 
Regional Dirbctor for the Tenth Region, for the purpose 
of determining whether or not the ])roductive emidoyees of 
tlie Gat“ City Cotton Mills desired to be re])resented in col¬ 
lective bargaining with the com])any by Local X"o. 1038, 
Cuited Textile Workers of America. 

Oti D(*<'(‘mbe!* 1*2, 1035, the aforementioned Winfield P. 
Jones, Ms(].. and Scott Russell, Ks{p, aj^peared before Judge 
K. Pomen)y of the Supei'ior (^ourt of Fulton County, 
Georgia, and ])resented two ])etitions requesting a 
7b restraining order and tenqwrary and permanent in¬ 
junctions against the Regional Director for the Tenth 
Region to ]>revent the taking of the secret ballot directed by 
tlu' National Labor Relations Board. One of said ])etitions 
was tiled on ibehalf of Lola Echols, the })etitioner in this 
case. The other ]')etition was filed on behalf of the Gate 
City (\)tton ^fills, the employer involved in this case. 
Messrs. Jones and Russell appeared as counsel for both 
petitioners. 

After full argument upon the petition of Lola Echols, 
Judge Pomerov declined to issue anv restraining order, on 
'he gi’^nmd that it had not been made sufficiently clear that 
irre])aral)le damage would be suffered by the petitioner as 
the result of holding an election among the employees of the 
Gate City Cotton Mills, or that the National Labor Relations 
Act was unconstitutional as applied to the Gate City Cotton 
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Mills. Thereafter, Messrs. Jones and Russell| withdrew 
both petitions. 1 

Xo chari>‘e under tlic National Labor Relations Act that 
the Gate Gity Cotton Mills has refused to barcain collec¬ 
tively lias been filed by any person with the National Labor 
Relations Hoard or any of its ai;'ents. Nor dojs the Na¬ 
tional Labor Relations Board or its aa'ents contemr>late anv 
iinniediate action under Section 8(5) of the National Labor 
Relations Act to compel the Gate (hty Cotton Mijlls to bar- 
i»‘ain collectively. | 

THOMAS L EMERS(])N 

i 

Subscribed and sworn to before me this 19th day of De¬ 
cember, 1935. i 

DOROTHY M. CHINijs" 

(Notarial seal) 

77 United States of America 

National Labor Relations Board i 


Filed December 20 1935 j 

I 

I, Benedici Wolf, Secretary of the National La|l)or Rela¬ 
tions Board, and official custodian of its records, (^lo hereby 
certify that attached is a full, true, and complete copy of: 

Board’s Exhibit No. IG, admitted in evidence at the hear- 
in«: before Charles N. Feidelson, Trial Examiner for the 
National Labor Relations Board, on Novembei* s! 1935, in 
the Matter of Gate City Cotton Mills and Local 1938, 
United Textile Workers of America. j 

In Witness Whereof, I have hereunto subscribed Imv name 

' • I 

and caused the seal of the National Labor Relatiops Board 
to be affixed this 19th day of December, A. D.! 1935, at 
AVashington, D. C. j 

BENEDICT AvjlLF 

Sec^tary. 

(Seal of Board) i 
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78 GATE CITY COTTON MILLS 

ATLANTA, GA. 

W, C. Bradley, Pres. 

I. C. Milner, Executive Vice Pres 
.1. Carroll Payne, Vice President 
F. E. Hogan, Treasurer 

YARN SALES FROM SEPT. 1, 1934 THROUGH OCTOBER 31, 1935 
No Sales During September, 1934 

Oct. 1, l.‘>34—llolston Mfg. Co., Knoxville, Tcnn. — 25,000 pounds 

Nov. 1, 1934—Montezuma Knitting Mills, 

Montezuma, Ga. — 50,000 “ 

‘‘ 2, 1934— “ “ — 35(3 “ 

“ 5, 1934—Pant-ease Infant Wear Co., Arcade, N. Y. — 2,000 “ 

** 13, 1934—Montezuma Knitting Mills, 

Montezuma, Ga. — 50,000 “ 

“ 14, 1934—Holsten Mfg. Co., Knoxville, Tenn. — 15,000 “ 

** 29, 1934—vSignal Knitting Mills, Chattanooga, Tenn. — 100,000 “ 

No Sales During December, 1934 


Jan. 

4 i 

Feb. 

i i 

i i 
i k 
4 i 
i i 

i i 
i i 

Mar. 

< i 
i i 
{ i 
i i 
i i 
i i 
i i 
i < 

< < 


18, 1935—ib'Iston Mfg. ('o., Knoxville, Tenn. — 

25, 1935—pixie Mercerizing Co., Chattanooga, Tenn. — 
1, 1935—Sevierville Hosiery Mills, 

Sevierville, Tenn. — 

5, 1935—G’rifiin Knitting Mills, 

Griffin, Ga. — 

5, 1.935— _ 

9, 1935—W. B. Davis & Son's, Fort Payne, Ala. — 

12, 1935—n. Bac'on ('o., Lenoir City, Tenn. — 

14, 1935—iorville Hosiery Mills, 

St'vierville, Tenn. — 

22, 1935—W. B. Davis & Sons, Fort Payne, .\la. — 

27, 1935—Oak Manufacturing Co., East Point, Ga. — 

1, 1935—j'gan Cotton Mills, Atlanta, Ga. — 

5, 1935—<,>ak Manufacturing Co., East Point, Ga. — 


1935— ‘ ‘ 

i i 

11 

< < 

< < 

t ( 

1935— ‘ • 

i i 

( t 

< < 

< c 

(( 

193.5— • • 

i i 

< < 

(( 

1 i 

(( 


J.O, — 

15, 193.5—W. P>. Davis & Son’s, Fort Payne, Ala. — 
21, 1935—C^ak Manufacturing Co., East Point, Ga. — 

21, 193.5—('amilla Hosiery Mills, Camilla, Ga. — 

25, 193.5—.\yr()ok Hosiery Mills, Sou. Pittsburg,Tenn — 
29, 193.5—'d< ntezuma Knitting Mills, 

Montezuma, Ga. — 


25,000 

265 

282 

150,000 

184 

808 

12,000 

270 

1,078 

2,089 

10,000 

1,065 

546 

529 

553 

1,326 

801 

100 

780 

780 
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i i 
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31, 1935 (Cent.) 

Apr. 1, 193.5—Waldridge Knitting Mills, Dayton, Tenn. — 530 pounds 

“ 2, 1935—Oak Manufacturing Co., East Point, Ga. — 265 “ 

11. 1935—Golden City Hosiery Mills, Villa Rica, Ga. — 5,000 “ 

“ 24, 193.5—The C.'irtersville Mills, Cartersville, Ga. — 20,000 “ 

“ 23, 193.5—Ciolden Citv Hosiery Mills, Villa Rica, Ga. — 757 “ 

25, 193.5— “ “* “ ‘ “ ‘‘ “ “ — 269 “ 

“ 29, 193.5—The Cartersville Mills, Cartersville, Ga. — 50,000 “ 

Mav 10, 193.5—G. IT. Bacon Co., Lenoir City, Tenn. — 1,302 “ 

“ ' 16, 1935—’’ “ “ “ “ “ — 5,457 “ 

“ 15, 193.5—Ibdston Manufacturing Co., Knoxville, 

Tenn. — 2.5,000 “ 

23, 1935—Mitchell Knitting Mills, Winona, Minn. — 1,097 “ 
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May 

29, 

June 

7, 

i i 

11, 

i i 

18, 

i i 

26, 

i 4 

26, 

i 4 

30, 

J uly 

1, 

i i * 

3, 

i i 

8, 

i i 

16, 

i i 

22 

i i 

24^ 

Aug. 

1, 

i i 

0 



4 4 

1-1, 

( i 

14, 

i i 

22 

i i 

22^ 

i i 

26^ 

i i 

26, 


1935—Unique Knitting Company, Acworth, Ga. 
1935—Ciolden City Hosiery Mills, Villa Rica, Ga. 
1935—Oak Manufacturing Co., East Point, Ga. 
1935—I’nique Knitting Company, Acworth, Ga. 
1935—The Cartersville Mills, Cartersville, Ga. 
1935—Golden City Hosiery Mills, Villa Rica, Ga. 

1935— *• << << “ “ 

1935—Mitchell Knitting Mills, Winona, Minn. 
1935—Camilla Hosiery Mills, Camilla, Ga. 

1935—(Jolden City Hosiery Mills, Villa Rica, Ga. 
1935—Signal Knitting Mills, Chattanooga, Tenn. 
1935—Egan Cotton Mills, Atlanta, Ga. 

1935—Villa Rica Manufacturing Co., Villa Rica, 
Ga. 

1935—V'illa Rica Manufacturing Co., Villa Rica, 
Ga. 

1935—(\ H. Bacon Co., Lenoir City, Tenn. 

1935—Villa Rica Manufacturing Co., Villa Rica 
(la. 

1935—Camilla Hosiery Mills, Camilla, Ga. 

1935—Athens Hosiery Mills, Athens, Tennessee 
1935— “ “ “ “ “ 

1935—Sunshine Hosiery Mills, Murfreesboro, 
Tenn. 

1935—Golden City Hosiery Mills, Villa Rica, Ga. 


— I 264 

— 14,000 

— ! 779 

— I 270 

— 100,000 

— ^,669 

— 4,000 

— [1,395 

— I 100 

— 15,000 

— 7^,000 
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I 
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j 
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I 

— i 2S2 
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80 YARN SALES FROM SEPT. 1, 1934 THROUGH OCTOBER 

31, 1935 (Cont.) ! 


Aug. 26, 
‘‘ 30, 

‘‘ 29, 


i i 


i i 
i i 
i i 
i i 
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Oct. 
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27 


Sept. 6, 


9, 

12 , 

12 , 

1.3, 

17, 

17, 

19, 

21 , 

23, 

23, 

24, 

25, 
27, 
27, 
17, 


0 , 

9 


3 , 


1935—Camilla Hosiery Mills, Camilla, Ga. 

1935—Chas. H. Bacon Co., Lenoir City, Tenn. 
193.5— “ “ “ 

1935—Aycock Hosiery Mills, Sou. Pittsburg, 
Tenn. 

1935—Sunshine Hosiery Mills, Murfreesboro, 
Tenn. 

1935—Meywebb Hosiery Mills, Meridian, Miss. 
1935—('atuilla Hosiery Mills, Camilla, Ga. 

1935—Golden (Mty Hosiery Mills, Villa Rica, Ga. 
1935—Sijrnal Knitting Mills, Chattanooga, Tenn. 
1935—The Cartersville Mills, Cartersville, Ga. 
1935—Jonette Knitting Mills, New York, N. Y. 
1935—Walker County Hosiery Mills, LaFayette, 
Ga. 

1935—.Aycock Hosiery Mills, South Pittsburg, 
Tenn. 

1935—Oak Manufacturing Co., East Point, Ga. 
1935—(’amilla Hosiery Mills, Camilla, Ga. 

1935—Aycock Hosiery Mills, Sou. Pittsburg, 
Tenn. 

1935—Griffin Knitting Mills, Griffin, Ga. 

1935—.‘Signal Knitting Mills, Chattanooga, Tenn. 
1935—Oak Manufacturing Co., East Point, Ga. 
1935— “ 

1935—Holston Manufacturing Co., Knoxville, 
Tenn. 

1935—Mitchell Knitting Mills, Winona, Minn. 
1935—Egan Cotton Mills, Atlanta, Ga. 

1935—Meywebb Hosiery Mills, Meridian, Miss. 
1935—(Golden City Hosiery Mills, Villa Rica, Ga. 
1935—Montezuma Knitting Mills, Montezuma, 
Ga. 


1291 pounds 
15[000 “ 


)|000 
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i 

_ o I004 
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Oct. 2, 1935—Camilla Hosiery Mills, Camilla, Ga. — 261 “ 

14, 1935—Monte/:uma Knitting Mills, Montezuma, 

(Ja. — 1,702 

. SI YARN SALES FROM SEPT. 1, 1934 THROUGH OCTOBER 

31, 1935 (Cont.) 

Oct. 14, 1935—-Tiainiie Wilson, Villa Rica, Ga. 

“ 14, 1935—Camilla Hosiery Mills, Camilla, Ga. 

“ 14, 1935—Ray-Ser Dyeing Co., Chattanooga, Tenn. 

“ 23, 1935—'Oak Manufacturing Co., East Point, Ga. 

“ 25, 1935—I'he Carter.sville Mills, Cartersville, Ga. 

** 28, 1935—.McAllester Hosiery Mills, Cliattanooga, 

Tenn. 

“ 2S, 1935—.\ycock Hosiery Mills, Sou. Pittsburg, 

Tenn. 

25, 1935—-Oak Manufacturing Co., East Point, Ga. 

“ 21, 1935—.^iitchell Knitting Mills, Winona, Minn. 

“ 21, 1935—Jitmnie Wilson, Villa Rica, Ga. 

“ 31, 1935—R;iy-Ser Dyeing Co., Cliattanooga, Tenn. 

82 Affidavit 

Filed December 20 1935 

State of Georgia, 

Countij of Fulton, ss: 

F. S. Parkman, W. C. Pittman and H. G. Peppers, beins: 
duly sworn, each for himself, de])Oses and says: 

We constitute the Bareniniiiii; Committee of Local Union 
Xo. 1938, United Textile Workers of America, located at 
East Point, Geori>:ia, and were desii>nated as such by said 
Union at a reirular meetinu* held on September 7, 1935, to 
represent the Union in collective barg*aining‘ with the Gate 
City (’otton ^lills of East Point, Georgia. As members of 
the said Bargaining Committee we were instructed bv the 
above mentioned Local Union to rejiresent the said Local 
Union in collective bargaining with the Gate Citv Cotton 
Mills on matters of wages, hours and working conditions 
which affected our members or other workers who 

83 might be enpiloyed in the said !Mills. 

We, and each of us, know personally Lola Echols, 
who is an em])loyee in the Gate City Cotton ^lills and the 
plaintiff in this suit. 

The members of the Bargaining Committee of the said 
Local LTnion, neither personally nor officially as such mem¬ 
bers, are antagonistic or in anv wav hostile to the interests 
of Lola Echols or any other employee of the said Mills who 
may or may not be a member of said Local Union, but, on 
the contrary, the members of said Committee have been in- 
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structed by the said Local Union to make the be^t possible 
collective barg'ain, as to wag-es, hours and woi’kjing condi¬ 
tions, on behalf of all employees, regardless of tljeir affilia¬ 
tion or non-affiliation with the said Local Union.! 

If in any instance said Lola Echols’ interests (|)r specific 
rights were dilTerent fi-om that of any other eniployee of 
the said ^lills, the members of the said Committlee, under 
their authority, could not and would not attempt to bargain 
in such a manner as would in any way affect or prejudice 
such peculiar individual interests or rights. i 

This affidavit is given for the purpose of beini: used as 
evidence foi* the defendant in the above stated maitter. 

F. S. PARKMj/VN 
W. C. PITTMAN 
H. G. PEPPERS 

Subscribed and sworn to before me this the IStli day of 
December, 1935. I 

CLARA E. THOMAS 

(Xotarial seal) Notary ^uhliCf 

My commission expires|ll-12-39. 

I 

84 United States of America j 

National Labor Relations Board j 

Filed December 20 1935 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, db hereby 


popy of: 
hearing 


certify that attached is a full, true, and comi)lete 
Board’s Exhibit 10, admitted in evidence at the 
before Charles N. Feidelson, Trial Examiner for | the Na¬ 
tional Labor Relations Board, on November 4, 1935, in the 
Matter of Gate City Cotton Mills and Local No. 1938, United 
Textile Workers of America. | 

In Witness Whereof, I have hereunto subscribed liiy name 
and caused the seal of the National Labor Relationjs Board 
to be affixed this 20th day of December, A. D. l|l3 , at 
Washington, D. C. | 

BENEDICT WOLF 
Seci\etary 
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85 (Copy) 

Gate Citv Cotton Mills 
Atlanta, Ga. 


Messrs. F. S. Parkman, 
W. C. Pittman, 
H. G. Peppers, 

Box 14, 

Eg*an, Georgia. 


September 17, 1935 


Gentlemen: 

Re])lying to your letter, I am glad to advise you that on a 
very recent occasion practically all eni])loyees of the Mill 
voluntarily ex!})ressed in writing, signed by themselves, their 
appreciation of the attitude of the ^lill toward them and its 
treatment of them under the present stringent conditions, 
which are such as niav necessitate closing down. 

Since your letter conveys the im])ression that you have 

some knowledge of the wage schedule at the ^lill, vou must 

certainlv be fullv aware of the fact that since the termina- 

tion of the NBA administration the i)revailing wages at the 

Mill have been increased and in fact are at the highest scale 

in its historv. 

* 

This being true we see no occasion for an interview. In 
no event, however, would we under any conditions enter 
into an agreement with any group of employees in respect 
to the conduct of our jdant. 


Yours very truly, 

(s) I. C. MILNER 


86 United States of America 

National Labor Relations Board 


Filed December 20 1935 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 

Board's Exhibit 9, admitted in evidence at the hearing 
before Gharles N. Feidelson, Trial Examiner for the Na¬ 
tional Labor Relations Board, on November 4, 1935, in the 
Matter of Gate Citv Cotton Mills and Local No. 1938, United 
Textile Workers of America. 
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In Witness Whereof, I have hereunto subscribed inv name 
and caused the seal of the National Labor Relatioiis Board 
to be affixed this 20th day of December, A. D. lj93 , at 
Washington, D. C. i 

BENEDICT W(j)LF 
Secretary 

87 (Copy) I 


Egan, Georgia 
Sept. 14, 1935 

Mr. I. C. Milner, Vice-President I 

Gate City Cotton Mill, I 

East Point, Georgia j 

Dear Sir: 


Due to the general unrest and dissatisfaction ovtn* rates 
of pay and working conditions in Gate City Cotton Mill, we 
the undersigned Re])resentative (committee represent a ma¬ 
jority of the workers in your plant have this date been in¬ 
structed to submit to you a proi)osed agreement aiid|request 
that you grant us a conference for the purpose of njegotiat- 
ing said proposed agreement, j 

May we suggest that you advise us on what date V would 
be convenient to meet the committee. We further request 
that a representative of the Georgia Federation of Labor be 
permitted to sit in this conference in an advisory capacity. 
We attach herewith copy of the proposed agreemcnit. 
Thanking you for an early reply, we are 

I 

Very truly yours, j 

(s) F. S. PARKMAN j 
(s) W. C. PITTMAN i 
(s) H. S. PEPPERS 

Representative Committee of Local i(o. 1938 

United Textile Workers of America ] 

Egan, Ga. Box l|: 

88 (Copy) I 


Proposed Agreement \ 

This agreement entered into this the day ofj 

1935 between the hereinafter called thb party 

of the first part and United Textile Workers of Apaerica, 


I 

I 
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Local Xo. hereinafter called party of the second part, 
representing the majority of employees of the party of the 
first part shall be in effect for one year from above date, 
unless changed bv mutual consent. 

o 

Section 1—Both parties recognize they have a mutual ob¬ 
ligation in promoting and protecting the interests of their 
common industry and agree to co-operate in good faith to 
eliminate needless and unnecessary differences, and to do 
everything 2 )ossible to cause harmony and efficiency in the 
I)iant of the 2 )arty of the first part. 

Section 2—It is further agreed that there will be no in¬ 
dustrial controversy between the ])arties of this agreement 
during the life of this agreement or renewals hereof, 
neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
might arise that cannot be settled bv conciliation shall be 
referred to arbitration, each party selecting two rei)resenta- 
tives, these four selecting a fifth to constitute arbitration 
board whose decision shall be final and binding. 

A. Should the reiu’esentative of either party fail to select 
a re 2 )resentative and, or should they fail to agree on the 

fifth member I within 5 davs after the matter had been re- 

* 

ferred to arbitration, the case then shall be referred to the 
Regional Labor Board of the National Labor Relations 
Board. 

Section 3—Party of the first 2 )art agrees that no member 
of the second part shall be discharged except for cause 
(cause meaning such as is api)arent) and that if layoff is 
necessary from lack of business that seniority shall prevail 
in such layoff, and in re-employment. A seniority list shall 
be 2 )repared by tlie ])arty of the first ])art of each depart¬ 
ment of tlie ])!lant and i)osted on the Bulletin Board of the 
Company duiiing the month of January and July of each 
year that this agreement is in effect. A worker feeling that 
his seniority date is an error shall file a protest within 30 
davs of tlie dav of the senioritv list. It being understood 
that the ])arty of the first ])art will not be requested in 
seniority rule to keep any emi)loyee Who is not able or com- 
])etent to ])erf| 0 rm the duties required on the particular job 

due worker bv his oi* her senioritv. 

• 

Section 4—Party of the second part agrees to use its full 
influence in assisting j)arty of the first part to secure proper 
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health laws for the industry and to co-operatel in every 
proper way with the party of the first part in securing fair 
and just legislation of every kind to proriote their 

89 industry. 

Section 5—It is mutually agreed that 8 liours per 
day shall constitute a day’s work and that (5) fiv^ days per 
week shall constitute a weeks work. All work in!excess of 
(8) hours per day and, or 40 hours per week shall be con¬ 
sidered as overtime and shall be paid at time and one half. 

Section 6—Wages. Thirty cents per hour shall be mini¬ 
mum wages for all employees except sweepers for whom 
minimum wages shall be twenty-five cents per hour. Exist¬ 
ing 1 ‘ates above these minimums shall not be reduced except 
by mutual consent. If necessary wages for any class shall 
be increased to equal the average Southern wage for such 
class as determined by the United States Depai^tment of 
Labor. 

90 Bill of Complaint for Restraining Order and hijunc- 

tiony as Amended, and Petition for De(^laratorij 
Judgment | 

Filed December 20 1935 i 

The bill of complaint of Mrs. Lola Echols heretofore filed 
herein on December 13, 1935, with leave of court!first ob¬ 
tained, is hereby amended to read with said am(indments 
as follows: I 

Bill of Complaint for Restraining Order and Injmlciion, as 
Amended, and Petitio7i for Declaratory Judg'Mcnt 

The bill of complaint, as amended, and petition fo|r declar¬ 
atory judgment of Mrs. Lola Echols respectfully shows to 
the Court: 

1. Your plaintiff is a citizen of the United States and of 
the State of Georgia, and a resident of College Park, Geor¬ 
gia ; is an employee of the Gate City Cotton Mills, la corpo¬ 
ration organized and existing under the laws of tpe State 
of Georgia, operating a mill located at East Pointl Fulton 
County, Georgia, and has been an employee of said Mills 
for the past thirteen years, engaged as a spinner in 

91 the manufacture of cotton yarn in said MilU, and is 
now working for said Mills under an employment 

contract between herself and said corporation which is en¬ 
tirely satisfactory to her. I 
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2. On July 5, 1935, the President of the United States 
approved an Act of Congress known as Public Xuniber 198, 
Seventv Fourth Oon<>-ress, conimonlv known as the X'ational 
Labor Relations Act, which Act i)rovided among other 
things for the appointment of a Board of three men to be 
known as the Xational Labor Relations Board. Acting un¬ 
der the supposed authority of said Act, the President ap¬ 
pointed the defendants J. Warren Madden as Chairman 
and member, and John W. Carmodv and Edwin S. Smith 
as members of said Board, and said persons, duly qualified, 
are now pur})orting to act as the X'ational Labor Relations 
Board and are hereinafter sometimes referred to as such. 


Said persons are presently residing in the 
lumbia and are named defendants herein. 


District of Co- 


3. On or about the 7th day of December, 1935, the said 
defendants Madden, Carmody and Smith, acting as the 
X"ationai Labor Relations Board, ordered that an election 
by secret ballot be held among certain employees of the Gate 
City Cotton Mills, of whom plaintiff is one, to determine 
whether or not said em])loyees desire to be represented by 


Local Union 1938 of the United Textile Workers of America 


in collective bargaining with the Gate Citv Cotton Mills in 
resi)ect to rates of pay, wages, hours of employment, or 
other conditions of employment. Said order provided that 
said election be held under the direction and sui)ervision of 
the Regional Director, Tenth Region, acting as the agent of 
the Xational Labor Relations Board, and that same be held 
within one week from the 7th dav of December, 1935. 
92 Charles X. Feidelson is the Regional Director, Tenth 
Region, Xational Labor Relations Board. The said 
Feidelson has announced that he will hold and has threat¬ 


ened to hold said election on December 14th, 1935, and will 
do so unless the relief hereinafter prayed for is granted. 

4. The aforesaid order provides that all the employees of 
the Gate City Cotton Mills, except the clerical and supervi¬ 
sory force, on the payroll of said Mills on Xoveber 2nd, 
1935, and those employed between that date and December 
7th, 1935, except the supervisory and clerical enqdoyees and 
those who (piit oi* have been discharged for cause during 
such period, shall be qualified to vote and shall constitute 
the appropriate unit for collective bargaining. Plaintiff is 
included within that class of employees who, under said pur- 


«■ 
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I 

ported order, are qualified to participate in said election 
and would be purportedly bound by its results. 

5. The aforesaid election is called for the purpose of de- 
terniinini>: whether or not Local Number 1938 of the United 

' I 

Textile Workers of America be designated or ^elected as 
the re])resentative of all of such employees, including your 
plaintitf, for the purpose of collective bargainini> as afore¬ 
said. If a majoi'ity of said employees designate or select 
said Local LTnion in the election ordered to be jheld, said 
Union by s|)ecific requirement of said Act will bp certified 
by the defendants as such sole and exclusive representative 
of said em])loyees, including your plaintiff. j 

6. Raid National Labor Relations Act providc^d in sec¬ 
tions 0^) (^) that: ! 

“Sec. 9. (a) Re])resentatives designated or selected for 
the purposes of collective bargaining by the majority 
93 of the employees in a unit appropriate for such pur¬ 
poses, shall be the exclusive representati\i’es of all 
the employees in such unit for the jmrposes of collective 
bargaining in respect to rates of pay, wages, houlrs of em- 
]>loym(‘nt, or other conditions of employment: Provided^ 
That any individual enqhoyee or a groiq) of employees shall 
have the right at any time to present grievanccf^ to their 
em])loyer. 

“(b) The Board shall decide in each case whether, in 
order to insure to enq)loyees the full benefit of theip right to 
self-organization and to collective bargaining, and other¬ 
wise to effectuate the policies of this Act, the un^t appro- 
ju'iate for the purposes of collective bargaining slihll be the 
employer unit, craft unit, plant unit, or subdivisioij thereof. 

“(c) Whenever a question affecting commerc^e arises 
concerning the repi*esentation of employees, the Bpard may 
investigate such controversy and certify to the parties, in 
writing, the name or names of the representatives tjhat have 
been designated or selected. In any such investigation, the 
Board shall provide for an appro})riate hearing lipon due 
notice, either in conjunction with a proceeeding injder sec¬ 
tion 10 01 ’ otherwise, and mav take a secret ballot of em- 
ployees, or utilize any other suitable method to Ascertain 
sucii i-epresentatives.” j 

Pursuant to said Act, and particularly the above-quoted 
provisions thereof, if an election is held and a majority of 
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the employees of Gate City Cotton Mills qualified to vote 
at such election in accordance with the terms of the afore¬ 
said order dated December 7, 1935, should desig'iiate or 
select said Local Union Number 1938 as their representative 
for purposes! of collective bari»'aining, said Mills would be 
comx)elled to cease bar^ainin<r with any of its employees, 
including the plaintiff, in respect to rates of pay, wages, 
hours of employment and other conditions of employment 
except as said employees would be represented by said Local 
Union Number 1938. 

7. Said Local Union No. 1938 on or about September 14, 
1935, submitted to Gate City Cotton Mills a proposed form 

of contract to be entered into between The National 

94 of United Textile 'Workers of America and Gate City 

Cotton Mills whereby it was specifically provided 

that said Union should be the sole representative of all of 
the employees of Gate City Cotton Mills for purposes of 
collective bargaining and that all white emi)loyees of said 
Gate Citv Cotton Mills shall be union members. The Gate 
City Cotton Mills refused to enter into said contract, and as 
a result of such refusal the said Local Union No. 1938 repre¬ 
sented to the National Labor Kelations Board that a major¬ 
ity of the employees of the Gate City Cotton Mills desired 
it to represent them in collective bargaining, as aforesaid, 
and, so far as plaintiff knows, this re])resentation is true. 
If said representation is true, the said Union will be desig¬ 
nated or selected in said election and will be certified by 
the National Labor Relations Board as the representative 
of ail of said employees for collective bargaining. Said 
Union still contends that it represents a majority of said 
employees. 

8. Plaintiff was at one time a member of said Local Union 
but has severed her connection therewith and is antagonis¬ 
tic to said Union, its officers and its aims and purposes. 
The officers of said Union, through whom it would act in 
carrying on collective bargaining with the Gate City Cotton 
Mills, are antagonistic to jdaintiff and would not be desir¬ 
ous of protecting plaintiff’s interests as an employee of 
the Gate City Cotton Mills and ])laintiff is unwilling to be 
represented by said Union. Plaintiff alleges that if said 

Local Union No. 1938 should be designated or se- 

95 lected at said election as the representative or all the 
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or relin- 
ch she is 


employees, including the plaintiff, for puifposes of 
collective bargaining, she, being a white employ( 3 e of said 
Mills, would bo forced either to .ioin said Union 
quish her employment with said Mills, upon wh 
solely dei)endent for her livelihood. Plaintiff says that the 
practice and custom of said Mills, when a shift of cnnployees 
is discontinued is to lay off all of the emidoyees ip a group 
working on that sliift and that when said shift isj resumed, 
said trills takes buck ull of those who have ijreviously 
worked for it who are available, and only em])loysi new em¬ 
ployees to fill up vacancies, so that, if the plaintiff were 
forced to relinquish her employment because of tjlie union¬ 
ization of em])loyees of said mills, so long as said junioniza- 
tion continued and she did not join said Union ij^he could 
never be taken back irrespective of the aforesaid long- 
established custom of said Mills. Plaintiff has en|oyed the 
benefit of the aforesaid custom of em])loyment ahd reem¬ 
ployment during her thirteen years of employn'jent with 
said Mills. Plaintiff further alleges that it is tliej ])urpose 
of said Union and said Board, in pursuance of sajd Act to 
unionize the ^lill of said Gate City Cotton i\Iills q^^d force 
the said mill to deal only with the said Union and tp employ 
members of the said Union. | 

9. Under the terms of said Act the Gate (jhty Cot- 
96 ton trills would be prohibited from bargaining with 
the plaintiff in res])ect to rates of pay, wag^s, hours 
of employment or other conditions of employmenlt, in the 
event said Union is designated or selected in said election. 
So that in the event said Union is designated or selected 
in said election as the re]:)resentative of said empldyees for 
collective bargaining, plaintiff* would be deprivecjl of her 
right to bargain and contract with her employer apd would 
be forced to accept such bargains as might be made in her 
behalf bv a labor union of which she is not a member and 
which does not represent her interests and which |>he does 
not desire to represent her interests. I 

10. If said Union is so designated or selected, the said 
Xational Labor Relations Board will take proceedings as 
provided in the Xational La])or Relations Act to fbrce the 
Gate Citv Cotton Mills to bargain with said Union and to 
refrain from bargaining with plaintiff. In said proj'eedings 
plaintiff will not be heard as of right, and hbr right 
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97 to bargain with her employer will be taken from her 
without her having an opportunity to assert such 
right in any court. 

11. PlaintitT has no means of })rotecting her right to bar¬ 
gain with her employer, except by preventing the designa¬ 
tion or selection of a representative of employees of the 
Gate City Cotton Mills, and in order to prevent the desig¬ 


nation or selection of such representative and the certifica¬ 


tion thereof by said Xational Labor Relations Board, it is 


necessaiy to ])revent the holding of the election which the 


National Labor Relations Board has ordered to be held. 


12. The ])laintiff is advised by counsel and charges that 
the National Labor Relations Act is illegal and void in that 
it violates the Constitution of the United States in the fol¬ 


lowing, as well as other, respects: 

(1) The said Act is in purpose, in essence and on its face 
an attempt to regulate matters not committed to the Fed¬ 
eral Government bv the Constitution bv regulating indus- 
try, including the relations between employer and employee, 
in respect to rates of pay, hours of em})loynient and other 
conditions of employment. 

(2) The said Act can not be sustained under the Com¬ 
merce Clause since it seeks to regulate matters concerning 
wholly intrastate business, as herein set forth, a regulation 

which does not constitute the regulation of commerce 
98 among the several States. 

(3) The said Act is violative of the Tenth Amend¬ 
ment to the Constitution of the United States, in that it 
constitutes an invasion bv the Federal Government of fields 


of regulation reserved by that Amendment to the States or 
to the People. 

(4) The said Act is violative of the Fifth Amendment to 
the Constitution of the United States in that 


(a) It attempts to deprive the plaintiff without due proc¬ 
ess of law of the liberty guaranteed to her by that Amend¬ 
ment ; 

(b) It attempts to deprive the plaintiff without due proc¬ 
ess of law of her property rights, including subsisting con¬ 
tract rights with her employer and her inherent right to 
bargain and deal with her employer in respect to rates of 
pay, wages, hours of employment, or other conditions of 
employment; 
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(c) It is wholly arbitrary, capricious and unedual. 

All action taken and orders issued by the djefendants, 
their successors in office, assistants, ein})loyees, tjgents and 
representatives, and particularly the aforesaid oi'der dated 
December 7, 1935, in holding* or attempting* to| hold said 
election and in carrying out or in attempting* to| carry out 
the provisions of said Act in connection with and following 
upon said election are and will be illegal and vclid in that 
they violate the constitutional rights of the plaiijtitf in the 
foregoing, as well as in other, respects. I 

13. The damage which will accrue to i)iaintilf by 
99 reason of her being* deprived of such i*igh(: while ir¬ 
reparable is not ascertainable in pecuniary value and 
she would be unable to prove the amount thereof in any 
court of law and is without a plain, adecpuite an4 complete 
remedy at law. 1 

14. Plaintiff is advised bv counsel that the National Labor 
Relations Act is invalid if ap])lied to the Gate C ty Gotten 
stills, her emi)loyer, because same is in violatijon of the 
Fifth and Tenth Amendments to the Constitution of the 
United States and is outside the sco])e of ahy powers 
granted to the Cong*i*ess by said Constitution. jTlie Gate 
City Cotton ^lills is not engaged in commerce but ijs engaged 
solely in the oi)eration of an industi*y wholly Aithin the 
State of Georgia, to wit, the business of proceising into 
yard at its mill located in the State of Georgia rfiw cotton 
produced and purchased in Geoi*gia. Said yarn ^4hen man¬ 
ufactured is sold to a few customers in wholesalij; lots and 
said varn is not sold bv said Mills in retail. All of its em- 

4> ^ 

ployees are engaged in the manufacture of yafn in and 
around said mill. The said Gate City Cotton Mills is a cor¬ 
poration organized and existing under the laws of the State 
of Georgia and has no place of business located butside of 
said State. All of the cotton purchased by it is [grown in 
the State of Georgia and passes through no othei[ State in 
transit to its said mill; The Congress of the United States 
has no power under any provisions of the Constitution of 
the United States to deal with the rates of pay, wages, hours 
of employment, or other conditions of ernploymebt of the 
employees of said mill. Plaintiff is advised by coiinsel that 
the Natiojial Labor Relations Act does not purport to in¬ 
vest the defendants with power to deal with tjhe rates 
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100 of pay, waives, hours of employment, or other condi¬ 
tions of em})loyment of the employees of the Gate 
City Cotton Mills but said Board has construed said Act as 
i>*ivino: it power to deal witli same and it is attempting to do 
so. In so acting, said Board is acting without warrant of 
law. 

15. Plaintiff is advised and believes that the Gate Citv 


Cotton Mills does not desire to relimiuish its right to bar¬ 
gain with individual employees and would not do so volun¬ 
tarily and that it would not voluntarily recognize any rep¬ 
resentative designated or selected by a majority of its em¬ 
ployees as the sole rei)resentative of all of its employees for 
the pur])Ose of collective bargaining in respect to rates of 
pay, wages, hours of eni})loyment, and other conditions of 
employment, but if defendants should undertake to force 
it 10 do so resistance to such an undertaking would entail 
great expense and inconvenience on its part and in order 
to avoid such expense and inconvenience it might recognize 
the re])resentatives selected by a majority of its eni])loyees 
as the sole rej)resentativ’es of all of its employees and enter 
into a collective bargain with them, which bai'gain might 
force plaint iff V employer to breach its contract with her. 
On the other hand, it may be that the advice given [daintiff 
by counsel to the effect that the defendants are ])roceeding 


without warrant of law is. 


as to Gate Citv Cotton Mills, in- 

♦ * 


correct and that the Gate Citv Cotton Mills could not sue- 


cessfully resist an undertaking on the part of defendants 
to force it to recognize the re])resentatives desig- 
101 nated or selected by a majority of its employees as 
the sole representatives of all of the employees. But 
whether or not the defendants have the right to force the 
Gate City Cotton ^lills to recognize representatives desig¬ 
nated by a majority of the employees, for them to do so 
deprives plaintiff of her liberty to contract without due 
process of law in violation of the Fifth Amendment to the 
Constitution of the United States. The assertion of its po¬ 
sition rests with the Gate City Cotton Mills, over which she 
has no control, and there is no means provided for her to 
test the constitutionality of said Act as applied to her, or 
the validity pf said Board’s actions, or the question of 
whether or not the business of the Gate City Cotton Mills 
is within the scope of said Act except in this proceeding. 


LOLA ECHOLS VS. J. WARREN MADDEN ET A 


75 


16. The plaintiff is advised by counsel that she|is entitled 
to receive from this Couid a declaratory judgimhit declar¬ 
ing* her rights in the premises. ! 

plaintiff prays: 

1. That a temporary restraining order be grai:ted forth¬ 
with restraining and enjoining J. Warren Gladden, (diair- 
man and member, and John iff. Cai’inody and Edwin 8. 
Smith, members of and constituting the National Labor Re¬ 
lations Board, their and each of their assistants, (inployees, 
agents and representatives, and each of them, from holding 
or causing to be held an election among the emjdoyees of 
the Gate City Cotton ]\Iills, for the purpose of desig- 
102 nation or selection of representatives of sudh employ¬ 
ees for collective bai’gainiiig on December| 14, lOSo, 
or at any other time or times, and from certifying any rep¬ 
resentatives of such employees foi* the pur])oses of collec¬ 
tive bargaining. 


2. That this Honorable Court isue its writ in duje form of 
law directed to the defendants J. Warren Maddcin, Chair¬ 
man and member, and John ^M. Carmody and icdwin 8. 
Smith, members of and constituting the Natiobal Labor 
Relations Board, and each of them, ordering tjiem, and 
each of them, at a certain day to ai)pear before this Honor¬ 
able Court and answer all and singular the matters and 
things herein set forth and complained of, and tl) further 


perform and abide by such order, direction aitd decree 
as to this Court shall seem meet, just and proper. 

3. That this Honorable Court issue its order against all 

of the said defendants, and each of them, to showj cause, if 
anv thev have, at a convenient date to be fixed bv this Hon- 
orable Court, why a preliminary injunction should not be 
granted, restraining all and each of the aforenient [oned de¬ 
fendants during the oendencv of this suit from dbing anv 
of the things iierein complained of. I 

4. That this Honorable Court grant and issue it prelim¬ 
inary injunction against J. Wan-en Madden, Chairman and 
member, and John M. Carmody and Edwin 8. 8mith, mem¬ 
bers of and constituting the National Labor Relations 
Board, enjoining them, and each of them, and their assist¬ 
ants, employees, agents and representatives, and! each of 
them, pendente life, from holding, or causing to be held, an 
election among the employees of the Gate City Cotton 
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Mills, for the ])urj)ose of designation or selection of 
103 re})resentatives of such employees for collective 
bargaining on December 14, 1935, or at any other 
time or times, and from certifying any representatives of 
such employees for the ])urposes of collective bargaining. 

5. That upon a final hearing a })ernianent injunction be 
granted and issued by this Honorable Court against J. 
Warren Madden, Chairman and member, and John M. 
C’armody and Edwin S. Smith, members of and constitut¬ 
ing the National Labor Relations Board, enjoining them, 
and eacli of them, and their assistants, employees, agents 
and re])resentatives, and each of them, permanently and 
perpetually, from holding, or causing to be held, an elec¬ 
tion among the employees of the Gate City Cotton Mills, for 
the |)urpose of designation or selection of representatives 
of such employees for collective bargaining on December 
14, 1935, or at any other time or times, and from certifying 
any representativ’es of such employees for the purposes 
of collective bargaining. 


6. That upon final hearing this Honorable Court shall 
declare and order, adjudge and decree, that the National 
Labor Relations Act api)roved July 5, 1935, is unconstitu¬ 
tional and viod and is unenforcible against the plaintiff and 
against her employer. Gate City Cotton Mills. 

7. That the plaintiff may have such other and further re¬ 

lief in the ])remises that this Court shall deem just 
104 and proper. 

LOLA ECHOLS 


P^REDERICK H. WOOD 


15 Broad Street, 

New York, N. Y. 

WINFIELD P. JONES 
Atlanta, Georgia 

SCOTT RUSSELL 
Macon, Georgia 

RKTIARD H. WILMER, 
Transportation Building, 
Washington, D. C. 

DOUGLAS L. HATCH 
Transportation Building, 
Washington, D. C. 
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District of Columbia, ss : j 

Lola Echols, being duly sworn, upon oath deposes and 
says: That she is the plaintiff whose name is subscribed to 
the foregoing amended bill of complaint; that she has read 
said bill and knows the contents thereof, and Verilv be- 
lieves the facts therein stated to be true. j 

LOLA ECHOLS j 

I 

Subscribed and sworn to before me this 19th dav of 

I ♦ 

December, 1935. 1 

1 

KENNETH C. ROBERTSON 
Notary Public, D, C. j 

(Notarial Seal) December 2(1), 1935. 

Let this be filed: ! 

1 

JESSE C. ADKINS I 
Justice. 

105 Filed December 23 1935 

District of Columbia, ss : 

Win"eld P. Jones, being first duly sworn according to 
law, upon oath deposes and says: That he is a citizen of 
the United States and of the State of Georgia, is inow and 
has been for about 30 years a member of the baji- of the 
highest court of the State of Georgia, practicing an at¬ 
torney in the State of Georgia; he is also a member of the 
bar of the Supreme Court of the United States andi various 
District Courts of the United States and the Circui|; Courts 
of Appeals for the Fourth and Fifth circuits. H(j is, and 
has been for about 30 years, attorney for Gate City Cotton 
Mills, of East Point, (Georgia. On or about Septei^ber 15, 
1935, I. C. Milner, executive vice president of Ggte City 
Cotton Mills, consulted with affiant in resj:)ect to h letter 
dated September 14, 1935, and addressed to said I.j C. Mil¬ 
ner, as vice president of Gate City Cotton Mills, sij>’ned by 
F. S. Parkrnan, W. C. Pittman and H. G. Peppersi repre¬ 
sentative committee of Local 1938, United Textile ^^orkers 
of America, to which said letter was attached a co^y of a 
proposed form of agreement or contract, referred to in 
said letter as ^‘agreement” running betwemi The 

106 National of the United Textile Workers of 4nierica 
and Gate City Cotton Mills, said proposed agrieement 

I 
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being a carbon co])y, unsigned and undated. Affiant upon 
examination of said contract regarded it plainly as a so- 
called “closed shop” agreement and accordingly prepared 
for Mr. Milner’s signature a letter dated September 17, 
1935, directed to ^lessrs. Parkman, Pittman and Peppers. 
Particular reference is made to the last paragraph of said 
letter of Se])tember 17, 1935. Your affiant in his office had 
copies made of the form of contract so submitted to said 
Milner accompanying the aforesaid letter of September 14, 
1935. Copies of said letter of Sei)teniber 14, 1935, and said 
form of agreement or contract, and said letter of September 
17, 1935, are attached hereto marked respectively Exhibits 
A, B and C, and prayed to be read as pail of this affidavit. 
Affiant lias this day comjiared the attached copy of said 
form of agreement or contract with the copy made in his 
office, and the attached Exhibit B is an exact copy of the 
copy thereof made in affiant’s office as aforesaid. Said 
Gate City Cotton ^lills received a notice of hearing dated 
October 23, 1935, from Charles X. Feidelson, Regional 
Director for the Tenth Region, and certain enclosures men¬ 
tioned therein. In sending this notice said Regional Board 
did not attach a copy of any ])roposed form of contract or 
agreement to be entered into between Gate City Cotton 
j\Iills and the aforesaid union. AVith said notice of hearing 
were attached copies of aforesaid letter dated September 
14 and said letter dated September 17, 1935. During the 
course of proceedings before National Labor Relations 
Board, Tenth Region, in Atlanta, Georgia, beginning 
November 4, 1935, the said original letter of September 14, 
1935, and the original form of the proposed agree- 
107 ment, of which the attached Exhibit B is a copy, was 
identified and as far as affiant’s recollection goes, 
was introduced as an exhibit in the case. Affiant further 
says that at a hearing on December 20, 1935, before the 
Supreme Court of the District of Columbia in connection 
with the application for a preliminaiy’ injunction in the 
above-captioned case, counsel for National Labor Relations 
Board introduced under certificate a form of contract or 


agreement purporting to be a certified copy of that contract 
or agreement which was introduced in evidence at the afore¬ 
said hearing before the Regional Board at Atlanta, Georgia. 
Affiant has examined said certified copy and says that it is 
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substantially different from Exhibit B attached ^lereto, as 
will be seen from a comparsion of the two. | 

WINFIELD P. JONe4 


I 


Subscribed and sworn to before me this 21st dhv of De- 

I *' 

cember, 1935. | 

KENNETH C. ROBERTSON 
(Notarial Seal) Notary Public, D. C. 1 

Receipt of a copy of the within affidavit acknowledge this 
23rd day of December, 1935. | 


108 


CHARLES FAHY 

1 

Attorneys for Defendants. 
Exhibit A 


Egan, Georgia, Sept. 14, 1935. 
Mr. I. C. Milner, Vice-Pres., j 

Gate City Cotton Mill, | 

East Point, Georgia. 

Dear Sir: 

Due to the general unrest and dissatisfaction over rates 
of pay and working conditions in Gate City Cotton ]\Iill, we 
the undersigned representative Committee represent a ma¬ 
jority of the workers in your plant have this date peen in¬ 
structed to submit to you a proposed agreement andj request 
that you grant us a conference for the purpose of njegotiat- 
ing said proposed agreement. ! 

May we suggest that you advise us on what date ilt would 
be convenient to meet the committee. We further request 
that a representative of the Georgia Federation of Labor 
be permitted to sit in this conference in an advisoiyj capac¬ 
ity. We attach herewith copy of the proposed agreement. 

Thanking you for an early reply, we are i 

Very truly yours, j 

(Signed) F. S. PARKMAlN 
Chairman j 

(Signed) W. C. PITTMA^^ 
(Signed) H. G. PEPPERg 
Representative Comm{ttee of 
Local No. 1938 United Tex¬ 
tile Workers of America. 


1 
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109 Exhibit B 

National Agreement of the United Textile Woi'hers of 

A yn erica 

Agreement 'by and between the Xational of the United 
Textile Workers of America, and the Gate Citv Cotton Mills 
Company or Association of Emidoyers said Company or 
Association of Plmployers located in the County of Fulton, 
State of Georgia, affecting its mills located in the said 
County and State, in consideration of the mutual perform¬ 
ance in good faith bv the T)arties intended to the bound 
hereby individual!v and collectively, and in the desire to 
make harmony the relation existing l)etween them, the par¬ 
ties agree with each other as follows: 

1. Recognition is hereby given th.e United Textile and 
the Local Union Xo. 1938 of the United Textile Workers of 
America, to Bargain Collectively for all employees em¬ 
ployed by the comi)any or association of emi)loyers. 

2. The hours of labor shall not be more than 40 hours 
per week divided in five days of not more than 8 hours per 
dav, not more than two shifts shall constitute a weeks work 
unless Congress passes 30 hours per week and 6 hours per 
dav if same will go in effect. 

3. The attached wage scale and machine load limit shall 
be considered part of this agreement. 

4. There shall be no interference on the part of the Com¬ 
pany or Association of Employers or its Agents with the 
collection of union dues on mill premises, providing such 
collections do not interfere with the production of the mill. 

5. All grievances arising in the shop shall be adjusted by 
the union an'd the employer. In the first instance, such 

grievances shall be submitted to the shop committee 

110 and the mill foreman oi* mill superintendent, repre¬ 
senting the employer, and in the event they cannot 

adjust such grievances, the matter shall then be submitted 
to the officials of the union and the employer, in the events 
the union and the employer cannot agree, the matter shall 
be submitted to a board of arbitration, consisting of three 
persons, one member chosen by the employer, one chosen by 
the union aiid one member chosen by the two members 
previously selected, whose decisions shall be final and bind¬ 
ing on both parties. 


I 
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6. There shall be no strikes or lockouts during the life of 
this agreement unless broken by the company. 

7. This agreement shall commence and be bindijiig on the 

parties hereto from the . day of . 1 ., 

and shall continue in force until the.day of!. 

., 193...., and shall automatically renew 

itself unless terminated by either party, by givijig thirty 
days written notice by registered mail of its desire^ to term¬ 
inate this agreement. { 

8. This agreement is intended in two to maintaijn a class 

and cordial relations between the company andj its em¬ 
ployees, and the advancement of mutual interesjt of the 
company and its employees. To i)rovide a ineails of ad¬ 
visable negotiations between the company and its em- 
])loyees to the end that harmony and good will at \x\\ times 
prevail. | 

9. And obligation rests upon the management ajud upon 
the organization of employees and upon each emij!oy(‘e to 
render sufficient and economical service to the comijany, tlie 
public. Xo employee shall discriminate against the com¬ 
pany or the company against the employees. 

10. When a vacancy occurs, the oldest employe.^ of the 
craft in the point of service will be assigned j thereto, 

111 providing he is capable of performing the wbrk. In 
case of doubt of fitness, or ability, a fair tria|i will l)e 
given the employee upon request. If the oldest epii)loyee 
does not desire vacancy, the job will be bulletineld for a 
period of five days, a copy of the bulletin will be gjveii the 
local chairman and any employee desiring the vacapey will 
be given to the foreman and local chairman, a bid for said 
vacancy. Xo regular employee shall be laid off jo work 
extra. i 

11. Amount of labor will be governed according to the 

following table in each department: | 

Picker Room. X'o employee shall be required to pperate 

more than 2 openers or 3 breakers or 4 intermediates of 4 
finishers. | 

Card Department. Xo employee shall be required to 
operate more than 17 cards, one stripper, 2 card grinders 
and do their own oiling, 2 slubbers. If there is an odd slub¬ 
ber, this man is to drag drawing for all slubbers iwo. 2 
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intermediates, or two speeders and 2.70 hank speeders to 
have one spare liand, one man on waste maeliinex, and take 
up all waste I in card room. 2 sweepers, 2 roving haulers, 
and take up bobbins. 1 Roving marker and clean up bad 
work. 2 Fixers around flv frames and drawing, not less 
than 4 Drawing hands at present rate of speed. 

12. Spinning Room. No employee shall be required to 
operate more than 8 sides on yarn number 12 to 26, and 
any number below yarn number 12, 6 sides, with 2 spare 
hands and 4 cleaners over entire room. Doffers, doffing 
frames ranging in numbers of yarn from 10 to 14 shall not 

be given more than 8 frames or from 14 to 26 — 10 to 
112 12 frames. 2 Roving haulers to be maintained in 

spinning room and will not be required to do other 
work. 1 oiler will not be re(iuired to do any other work than 
his regular oiling. 1 band maker, 2 sweepers, 1 man to 
operate elevator. 2 fixers in spinning room. 

Winder Room. Any winder hand will not be required 
to operate over 40 spindles of winding on any number of 
yarn. From 8 to 18 or 60 spindles on any number of yarn 
ranging from 18’s to 26 yarn, and 2 yarn dumi)ers will not 
be required to do other than dump yarn and empty bobbins. 
1 yarn marker, 1 cone crater, 2 men to take up bobbins, 
sweep, clean off pieces and oil mantles. 1 fixer in Winder 
Room. 

Packing room. 1 wrapper, 1 packer, 1 box maker and 
shall not be required to hold more than one job. 

13. If at anv time it is deemed necessarv to shut down 
the mill, it will be put on bulletin board 48 hours before 
closing down, during the existence of this contract. 

14. No male help is to receive less than 45c per hour, no 
female help is to receive less than 40c ])er hour, and if she 
is required to operate machines that are operated by male 
help, she must receive the scale of wages set for male help 
of 45c per hour. No fixer will receive less than 60c per hour. 
We require all white help in eveiy room, and union mem¬ 
bers. 

15. In witness thereof the parties hereto have caused 
these present to the sigiied by their duly respective author- 






1 
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ized officers and their respective seals, to! be affixed, 
113 the date and year first above written. j 

Signed. 1 . 


1 


(Not less than 4 Watchmen) j 

114 Exhibit C 1 

Gate Citv Cotton Mills 

1 

I 

Atlanta, Georgia 

September ly, 193"). 

I 

Messrs. F. S. Parkman | 

W. C. Pittman I 

H. G. Peppers ! 

Box 14, j 

Egan, Georgia. ; 


Gentlemen: I 

Relying to your letter, I am glad to advise you tjliat on a 
very recent occasion practically all employees of jlhe Mill 
voluntarily expressed in writing, signed by themselves, their 
appreciation of the attitude of the Mill toward thenji and its 
treatment of them under the present stringent coijiditions, 
which are such as may necessitate closing down, j 

Since your letter conveys the impression that ypu have 
some knowledge of the wage schedule at the Mill, ypu must 
certainly be fully aware of the fact that since the termina¬ 
tion of the NRA administration the prevailing wageis at the 
Mill have been increased and in fact are at the highejst scale 
in its history. i 

This being true we see no occasion for an interview. In 
no event, however, would we under any conditions enjter into 
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an agreement with any group of employees in res])ect to the 
conduct of our plant. 

Yours verv trulv, 

I. C. MILXER 

Executive-Manager, Gate City 
I Cotton Mills 


Rule to Show Cause 


Filed December 31, 11)35 

Upon consideration of the amended verified bill of com¬ 
plaint of Lola Echols filed herein on the 2()th day of Decem¬ 
ber, 1935, it is by the Uourt this 31st day of December, 1935, 
ORDERED that the above-named defendants and each of 
them appear in this Uourt on the 3rd day of January, 1936, 
at the hour of ten o’clock a. m., provided a copy of this 
Rule to Show Cause this day be served on them, it appear¬ 
ing that the amended verified bill of conii)laiiit lijis been 
served heretofore on them, and show cause, if any they 
have, why they, and each of them, their assistants, em¬ 
ployees, agents and re])resentatives, and each of them, 
should not be enjoined pendente lite from holding or caus¬ 
ing to be held an election among the employees of the Gate 
City Cotton 'Mills for the purpose of designation or selec¬ 
tion of representatives of such em])loyees for collective bar- 
o-ainine: and from certifving anv rei)resentatives of such 
employees for the purpose of collective bargaining. 

I JEXXIXGS BAILEY 

Justice. 


116 Filed Januarv 2, 1936 

Receipt ofi service of a coj)y of the rule to show cause is¬ 
sued in the labove-entitled cause on December 31, 1935, a 
copy of which is attached hereto, is hereby acknowledged 
this 31st day of December, 1935, on behalf of all the defen¬ 
dants. 

CHARLES FAHY 
Attorney for Defendants. 


I 

i 
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117 Order Coniwuinq Rule to SJwiv Caush 

1 

Filed January 3, 1936 ! 

. j 

This cause came on to be heard on the Rule to Show Cause 
heretofore issued on December 31, 1935, and |thereupon, 

upon consideration thereof, it is j 

ORDP]KED that said Rule to Show Cause bej continued 
to Monday, January 13, 1936, at 10 o’clock a. nij 

JENNINGS BAILEY 
J usfice. I 

No objection: I 


RICHARD H. WILMER 

DOUGLAS L. HATCH 
Attorneys for Plaintiff. 

CHARLES FAHY 
Attorney for Defendants. 


118 Afjidnvit /;/ Support of Application for\ 

Preliminary Injunction | 

Filed January 6, 1936 | 


State of Georgia, 

County of Fulton. 


Before me, a notary public duly authorized liiider the 


laws of Georgia to administer oaths, personally 


appeared 


ivirs. Mabel Shields, who, being duly sworn, deposes and 


says: i 

That she is in the employ of the Gate City (’ot^on Mills 
as a spinner and has been employed as such for japproxi- 
niatelv live and a half years. I 

• - I 

Shortly before the date of the proposed election o|i Decem¬ 
ber 14th, 1935, under the supervision of Natioipil Labor 
Relations Board, one of the members of Local Unilon Num¬ 
ber 1938, United Textile Workers of America, who is em¬ 
ployed in said Gate City Cotton Mills, told her th^t if she 
did not become a member of said Union and votet at said 
election in favor of said Union she would no longer have 
any job, as the Union was going to win and thereafter only 
Union members would be employed in said Mill^. Said 
Union member also advised her that if she did not 
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119 join at that time she could not join later Said Union 
member in talking* with affiant stated that as soon as 

the Union won, that the non-union members would not be 
recognized at all and that the Mills would be ‘‘a closed 
shop.” 

Affiant further states that because of the agitation which 
has been going on in said Mills for the past three months, 
growing out of attempted unionization and the holding of 
said election,! the relations among employees in many in¬ 
stances have been unpleasant. 

MABEL SHIELDS 

Sworn to and subscribed before me this the 28 day of 
Dec., 1935. 

CARROLL PAYNE JONES 
(Notary Seal) Notary Public, State of Georgia 

at large 

120 Affidavit in Support of Application for 

Prclirninary Injunction 

Filed January 6, 1936 

State of Georgia, 

County of Fulton, 

Before me, a notary })ublic duly authorized under the laws 
of Georgia to administer oaths, personally appeared H. H. 
Murphy, who, being duly sworn, deposes and says: 

That he is jii the employ of Gate City Cotton Mills as a 
day-watchman at the entrance gate of said Gate City Cotton 
Mills located in Fulton County, Georgia, near East Point, 
Georgia, and has been so employed for a period of approxi¬ 
mately three years and was so actually employed on the 13th 
day of December, 1935. 

Affiant further says that on December 13, 1935, while he 
was engaged in his duties as said day-watchman at said gate 
and at or about noon of said date, one Curtis, an agent, 
representative, employee or investigator of the National 
Labor Relations Board, Tenth Region, came to said gate 
and spoke with affiant. 

Conversation to the following effect ensued: 

121 Said Curtis introduced himself to affiant saving* 
that he was a government man and that he understood 
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that affiant had told some of the employees of said Gate City 
Cotton i\Iills that it was not necessary or compulsory to vote 
at the election scheduled to be held on the ensuiilig day, to- 
wit, December 14, 1935. Affiant said that he had so told 
said employees when they had asked him whetl^ier or not 
it was necessary to vote at said election. Said (Jurtis then 
stated that he (affiant) had done the wrong thing*, and that 
it was compulsory for employees to vote at the elc^ctioii, that 
the Labor Board so considered it and that only the vote of 
those actually voting would be considered as determining 
the representation. Said Curtis stressed the poiht further, 
repeating what he had already said, viz., that ajffiant was 
doing wrong in telling any of said employees that it was 
not necessary or compulsory to vote. Affiant theil said that 
when he had been appointed and placed on his jo|b as gate¬ 
keeper, he was given his instructions and that hb was not 
taking anv instructions from said Curtis or anj\mne else 
other than his employer. Affiant further said to sgid Curtis 
that he (Curtis) should attend to his own busineiss and he 
(affiant) would attend to his business. | 

Affiant further says that none of the officers or officials of 
said mills had ever instructed him to say anything or to 
take any part in any discussion concerning the ejection or 
representation. Affiant further says that when eimployees 
asked him whether or not they had to vote at saicj election, 
he told them that so far as he know it was not cojnpulsory 
on them to vote, that they could vote or nojt as they 
122 liked, that if they favored the Union they cguld vote 
for it or if they did not favor the Union tliey could 
vote against it, that they could do just as they ijked, and 
that so far as he knew they need not vote at all.| Affiant 
further says that at this point of the conversatioji Mr. F. 
Ill. Hogan, Treasurer of Gate City Cotton Mills catne along 
in his automobile near said gate as he was leavingj the mill 
premises and said Curtis got into Mr. Hogan’s car|and was 
driven off. | 

H. H. MURPHY I 

Sworn to and subscribed before me this the 27 day of 

Dec., 1935. I 

CARROLL PAYNE JOlj7ES 
Notary Public, State bf 

Georgia at Large | 


(Notary Seal) 
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123 Affidavit in Support of Application for 

Prclhninary Injunction 

Filed January 6 , 1936 

State of Georgia, 

County of Fidton, 

Before me, a notary jiublic duly authorized under the 
laws of Georgia to administer oaths, a})peared F. E. Hogan, 
who, being first duly sworn, deposes and says: 

That he is Treasurer of Gate Gitv Cotton Mills and has 
been such for ajiproximately seven years. Affiant further 
says that he has been connected with said Gate City Cotton 
Mills for a period of ai)i)roximately twenty-one years, hav¬ 
ing started in the employ of said Mills as shipping clerk 
and having worked his way up in said Mills to his present 
position. 

On December 13, 1935, one Curtis, a representative, em¬ 
ployee, agent', or investigator of and for the National Labor 
Relations Board, Tenth Region, came into the office of said 
Gate City Cdtton Mills and asked to see ^Ir. Milner, who 
was the Executive Vice-President of said Mills. 

Affiant advised him that said Mr. Milner was not 

124 in his office at that time. Said Curtis then asked 
affiant for permission to distribute certain colored 

handbills or notices of the election to be held December 14, 
1935, at the gate of said Mills to the employees thereof as 
they should pass in and out of said gale. Affiant advised 
said Curtis that he had no authority to grant any such ])er- 
mission. Without a^^king permission, said Curtis then 
picked up the telephone and called some number and spoke 
to someone whom he called “judge,” and whom affiant can¬ 
not identify. In his telephone conversation he stated that 
permission had been denied him to hand out these handbills 
or notices at said gate to the employees of said Mills on 
mill property; Affiant did not hear the answer to this state¬ 
ment but said Curtis then said over the telephone that he 
thought he could get a couple of boys to distribute these 
notices among the employees at their homes in the Mill 
village. (Said village is the property of Gate City Cotton 
Mills.) Said Curtis stated in his telephone conversation 
that he thought that something like that had been done be- 
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fore, or words to that effect. Said Curtis then asked affiant 
what was the pro})erty line. Affiant told said (j^urtis that 
the west property line ended at a store located !on Adams 
Street, approximately one block from the g-ate cif the mill. 
Thereupon C. L. Craddock another emihoyee (|f the mill 
who happened to be in the ohice at that time, i^tated that 
the east line of the property of said Mill was Harrison Road, 
indicating- the general direction of said road. i 

Thereupon said Curtis stated that he jvould dis- 

125 ti-ibute said notices or handbills to em])loyees in the 
vicinity of the store. Said Cui-tis further slaid that it 

was his duty to distribute said handbills or noticeiii and that, 
while it was more convenient to distribute them a| the gate, 
he was <>'oing to distribute them anvhow, and 'that thev 
could be distributed through the “grapevine routd,” by hav¬ 
ing employees ])ass them from one to another. Sjiud Curtis 
thereupon dei)arted from said office after laying op affiant’s 
desk one coi)y of said notices or handbills. Affian^ watched 
him leave the office of the Mills and said Curtis tjhereux)on 
went to the west line of the (’onii)any’s i)roperly,i approxi¬ 
mately one block away and began to distribute sjud liand- 
bills or notices to employees coming to work on t^ic second 
shift. j 

Affiant further says that a])proximately three |(luarters 
of an hour later he started in his automobile to gojto lunch, 
his said car being parked outside of said office, hear said 
gate. That as he started to drive past said gate h|e noticed 
said Curtis talking to ^Ir. H. II. Mur])hy, the watchi'pian. Tie 
thereupon stopped his car and asked said C-urjis if he 
wished to ride to the carline which was about thre^i or four 
blocks away. Said Curtis then said that he was oply going 
to the corner about a block awav but would be glad to ride 
thaf far. He thereupon left Mr. ^Murphy and entered af¬ 
fiant’s automobile as affiant started to the point wljere said 
Curtis wished to get out. Said Curtis thereupoii said to 
affiant, “the bosses are what get these cottion mills 

126 into trouble.” Said Curtis further stated thpt “that 

fellow Murphy down at the gate is going to ^^et him¬ 
self into trouble. He is telling people not to go up tljiere and 
vote.” Said Curtis further stated that said Murphy had 
told him (Curtis) to attend to his own business and that 
he (Murphy) would attend to his. j 


i 
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At that time Mr. Curtis i^ot out of the automobile and 
affiant drove on to get his lunch. 

F. E. HOGAN 

Sworn to and subscribed before me this the 27 dav of 

* 

December, 1935. 

CARROLL PAYNE JONES 

(Seal) Notary Public, State at Large, 

Atlanta, Ga. 

My Commission Plxpires July 5, 1936. 

127 Affidavit in Support of Application for 

Preliminary In junction 


hailed January 6, 1936 


State of Georgia, 

County of Fulton. 

Before me, a notary public duly authorized under the 
laws of Georgia to administer oaths, personally ap])eared 
R. E. Davison, who, being duly sworn, dei)oses and says: 

That he is in the em])loy of Gate City Cotton Mills as 
a fixer on the second shift in the carding department and 
has been emi)loyed by said Mills for approximately eight 


vears. 

In Seihember, 1935, one F. S. Parkman, Phiiancial Secre- 
tarv’ of Local Union Number 1938, United Textile Workers 
of America, and Chairman of the Representative Com¬ 
mittee of said Local Union, a])proached affiant with a certain 
paper bearing certain signatures, said paper being to the 
effect that the i)erson signing it wished to be represented 
by the said Local Union for purposes of collective bargain¬ 
ing. Said Parkman stated that if affiant signed said paper 
the fact of his signature would never be known to the of¬ 
ficials of said ^lills. Said Parkman further stated that the 


employees of said Mills were going to join the Union 
128 and that the Mills was to be completely unionized, 
and that only Union members would be employed, 
further stating that if affiant did not join the Union now he 
would not have any employment at said Mills. He further 
stated that the aforesaid paper which was being presented 
to affiant to sign was an important paper and was going to 
Washington. 
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Said Parkman stated that if affiaint did not join said 
Union immediately lie, affiant, “would have to go ;)ut on the 
farm for a living.” j 

On Friday, December 13th, 1935, the day iJefore the 
proposed election which had been called to be hcjld by the 
National Labor Relations Board, affiant saw one ('urtis, an 
employee, agent, representative and investigatOr of Na¬ 
tional Labor Relations Board, Tenth Region, on [he street 
about one block from the entrance gate of said ^fills, said 
})oint being at the border line of the property of s^id Mills. 
Said Curtis was in company with one H. G. Peppers, a 
member of the Representative Committee of Local Union 
Number 1938, United Textile Workers of Amerid'a. Said 
Curtis, in whose company said Peppers was present, was 
distributing handbills or notices of said electioii to em¬ 
ployees of Gate City Cotton Mills as they went to and from 
their places of emjiloyment at said Mills. As employees 
passed, said Curtis attempted to distribute said handbills 
and notices to said employees, some of whom recei-^jed them, 
while others refused entirely to receive them. li|i one in¬ 
stance affiant saw said Curtis walk a substantial I distance 
with one of the women employees of said ^lills atjeinpting 
to hand to such employee one of said handbills oi] notices, 
but said employee refused to receive the same. j 

R. E. DAVISON 1 

I 

Sworn to and subscribed befoi*e me this the 28 dav of 
December, 1935. 

CARROLL PAYNE JONES 

(Seal) Notary Public, State af J^arty. 

Atlanta, Ga. 


My Commission Expires July 5, 1936. 
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Aifidavit TV Support of Application for 
Preliminary Injunction 


Filed January 6, 1936 

State of Georgia, 

County of Fulton. 

Before me, a notary public duly authorized under the 
laws of Georgia to administer oaths, personally ajipeared 
Jess Little, who, being duly sworn, deposes and says: 


92 


LOLA ECHOLS VS. J. WARREN MADDEN ET AL. 


That lie is in the employ of Gate City Cotton ^lills as 
a picker hand and lias been emiiloyed by said ^lills for ap¬ 
proximately eleven years. 

On ^londay' December 9th, 1935, 11. G. Pepjiers, an em¬ 
ployee of said drills and a member of the Re])resentative 
Committee of Local Number 1938, Lhiited Textile AVorkers 
of America, and one AVillie AA'ike, A"ice President of said 
Local Union,! talked with affiant about his joinino- said 
Local Union, and particularly with reference to the elec¬ 
tion which was to be held on Saturday December 14th, 1935. 
These persons stated to affiant that if he did not join the 
Ibiion and vote at the election in favor of said Union, 
130 he would lose his job at said Mills, as said Union 
was c:oin£>’ to win the election. Thev also said to af- 
fiant that if he did not join the union and vote at said elec¬ 
tion in favoi* of the Union, he would never be able to g^et a 
job in said Gate City Cotton Mills or any other mills, as 
it would then be too late for him to join the Union. Said 
persons further said that said Alills would likely shut down 
for a while when the Union won the election, but that it 
would re-open in a short time as a “closed shop.” 

Affiant further says that from some time in September, 
1935, thei'e has been much discusion amono- the enpdoyees 
concernini*- said Union, and that the talk of the election and 
the activities of members of the Union have stirred up un- 
})leasant relations between the employees and liave inter¬ 
fered with the efficiency of their work. 

MY 

JESS (X) LITTLE 
MARK 

Sworn to and subscribed before me this 28 dav of Dec., 


CARROLL PAYNE JONES 
Notarjf Public State of Georgia 
at Large 


(Notary Seal) 
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131 Affidavit in Support of Application for 

Preliminary Injuction 

Filed January 6, 1936 

State of Georgia, 

County of Fulton. 

i 

Before me, a notary ])ublie duly authorized under the 
laws of Georgia to administer oaths, personally |ippeared 
H. C. Reynolds, who, being duly sworn, deposes siiid says: 

That he is in the emi)loy of the Gate City Cotton Mills as 
an oiler and has been employed during his preseni span of 
emi)loynient for ap])roximately three years. Some time 
])reviously he had been employed for a period of nijne years 
i)v said ^lills. | 

In or about September, 1935, one F. S. Parkmaii, Finan¬ 
cial Secretary of Local Union Number 1938, Unitecjl Textile 
Workers of America, and (^hairman of the Re])reifentative 
Committee of said Local Union, approached affianit with a 
paper containing some signatures of employees of (jate City 
Cotton !Mills and requested affiant to sign said paj)qr. Said 
paper was in the nature of a petition stating that thdse sign¬ 
ing it selected as their i-epresentative for collective bargain¬ 
ing with said Mills said Local Union Number 1938. 

132 Said Parkman advised affiant that if he did hot sign 
said paper and join the Union he would sojon have 

no job at all, as the Union was going to be the only repre¬ 
sentative of the employees in said Mills, and that only 
Union employees would be employed in said Mills, « 
tlier stated in effect that affiant would not be able 
job in any other cotton mill. I 

Since about September, 1935, conditions at sajd Gate 
City Cotton Mills have been continually disturbed by agita¬ 
tion with respect to said Local Union Number 193^. Said 
conditions have further been disturbed by attempteq union¬ 
ization and threats to employees that if they did not join the 
Union they would lose their jobs, which was furtlher in¬ 
creased by agitation before the National Labor Relations 
Board and the proposed holding of an election, all of which 
has affected the relationship among the employees them¬ 
selves and between the employees and the officials qf Gate 


md fnr- 
to get a 
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City Cotton Mills, and has further interfered with the ef¬ 
ficient performance of their duties by the employees. 

H. C. REYNOLDS 


Sworn to and subscribed before me this the 28 day of 
Dec., 1935. 


CARROLL PAYNE JONES 


(Notary Seal) 


Notary Public, State of Georgia 
at Large 


133 Affidai'it in Support of Application for 

Prelimina ry 1 nj unction 


Filed January 6, 1936 

State of Georgia, 

County of Fulton. 

Before me, a notary public duly authorized under the 
laws of Georii^ia to administer oaths, personally appeared 
C. H. KeUy, who, being duly sworn, deposes and says: 

That he is in the employ of Gate City Cotton Mills as a 
card grinder and has been employed as such by said ]\Iills 
for the period of approximately three years. 

About six weeks ago one Willie Wike, Vice President of 
Local Union Number 1938, United Textile Workers of 
America, talked to him at affiant’s house in the Mill village 
of Gate City Cotton ]\Iills and asked him to join the Union, 
saving that the Union was going to shortlv bring about an 
election and that the Union would win the election. Said 
Wike further stated that if affiant did not join the Union, 
he, affiant, would lose his job at Gate City Cotton 
134 Mills and that he could not later regain his job there, 
as it would be too late to be admitted to the Union 
and, furthermore, that he would never be able to get a job 
at anv other cotton mill. Also said Wike asked affiant to 
go to the Union meetings, which affiaint declined to do. 
Said Wike further stated that it was compulsory to join the 
Union. Affiaiit never joined said Union and did not attend 
any of said meetings. 

From about September, 1935, conditions at said Gate 
City Cotton Mills have been disturbed by attempted union¬ 
ization of employees, threats of loss of employment if em¬ 
ployees did not join the Union, proposed election under the 



I.OLA ECHOLS VS. J. WARREN MADDEN ET All 


95 


I 


direction of the National Labor Relations Board, etc., all 
of which have disturbed the employees in their! relations 
among themselves and with the officials of said ilills and 
have interfered with the efficient performance of tljeir work. 

C. H. KELLY I 

I 

I 

Sworn to and subscribed before me this the 28 day of 
Dec., 1935. 

CARROLL PAYNE JONES 
Notary Public, State o/ Georgia 
(Notary Seal) at Large | 

I 

135 Acknowledgynent of Service | 

Filed Januarv 7, 1936 | 

%■ 7 I 

I 

Receipt of a copy of the following affidavits ini support 
of application for preliminary injunction filed in the above- 
entitled cause this 6th dav of Januarv, 1936, id herebv 
acknowledged: 

Affidavit of H. H. Murphy, signed December 27, Il935; 

Affidavit of Mrs. Mabel Shields, signed Dec. 28, 1935; 

Affidavit of C. H. Kelly, signed December 28, j 1935; 

Affidavit of H. C. Reynolds, signed December 28, 1935; 

Affidavit of Jess Little, signed December 28, 193^; 

Affidavit of F. E. Hogan, signed December 27, 1935; 

Affidavit of R. E. Davison, signed December 28, 1935. 

CHARLES FAHY | 
Attorney for Defendarits. 

136 Acknowledgment of Service i 

Filed January 7, 1936 ! 

Receipt of a copy of the following affidavits in support of 
application for preliminary injunction to be filed in the 
above-entitled cause on Januarv 7, 1936, is hereby abknowl- 
edged: 

Affidavit of Lois White, signed January 3, 1936; 

Affidavit of Irene Johnston, signed January 3, 19^6; 

Affidavit of Nora Holcome, signed January 3,1936} 

CHARLES FAHY | 

Attorney for Defendant'^. 
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\31 Affidavit in Support of Application for 

Preliminary In junction 

Filed January 7, 1936 

State of Georgia, 

County of Fulton, 

Before me, a notary public duly authorized under the 
laws of Georgia to administer oaths, i)ersonally appeared 
Nora fiolcome, who, being duly sworn, deposes and says: 

That she is in the employ of the Gate City Cotton Mills as 
a winder and has been emi)loyed by said Mills for a period 
of approximately 25 years. 

Affiant says that from on or about September 1935, and 
until the day'before the date of the proposed election to be 
conducted by the National Labor Kelations Board on Decem¬ 
ber 14, 1935, one Ethel Smith, the Treasurer and a member 
of the Membership Committee of said Local 1938, has been 
almost daily active among the employees in the Winder 
Room, in which affiant works, on behalf of said Local and 
has repeatedly told several employees in affiant’s presence 
that if they did not join the Union and organize 
138 themselves that thev would soon be working for ten 
cents per hour or ten cents a box. 

Affiant further says that on the occasions as aforesaid, 
while said Ethel Smith never directly approached her, she 
used to tell the emjiloyees when they were gathered around 
the Knotter box, which is located in the Winder Room and 
around which the employees would gather from time to 
time and in affiant’s hearing, that the said Local Union 
Number 1938 was certainlv going to win aimvav and that 
the employees were foolish in not joining the Union, as 
otherwise they would soon find themselves without any job 
or it would cost them so much to join the Union that they 
would not be able to pay the costs. 

Affiant says that on the day before said election, to-wit, 
December 1*3, 1935, said Ethel Smith was in the Winder 
Room an hour before the wheel started and before the em¬ 
ployees were supposed to start work and she was during the 
said day very busily engaged in talking to the employees, 
telling them that they had better vote for the Union and that 
the Union wks going to win and that if they did not vote 
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for the Union they would not get another chancjie and that 
they would all find theselves working somewlnire for ten 
cents an hour. Affiant savs that the said Ethel 'Smith con- 

I 

tinuously sneered at affiant and made herself S(j) disagree¬ 
able and obnoxious and was so continuousjly talking 
Union’’ to the employees and telling them tha'^ they had 
better join at once as otherwise they would be jjobless, in 
her presence, that the relationship betweim the em- 

139 ployees became very much upset and disturbed and 
their efficiency in the performance of tbeir duties 

was impaired and let down. 

NORA HOLCOME 

Sworn to and subscribed before me this tliej 3 day of 
Jan., 1936. I 

CARROLL PAYNE jpNES 
Notary Public, State Georgia 
(Notary Seal) at Large | 

140 Affidavit in Support of Application for\ 

Preliminary Injunction j 


Filed January 7, 1936 | 

State of Georgia, ! 

County of Fulton, 

Before me, a notary public duly authorized under the 
laws of Georgia to administer oaths, personally appeared 
Lois White, who, being duly sworn, deposes and i^ays: 

That she is in the employ of the Gate City Coljton Mills 
as a winder and has been employed by said Mill^ for ap¬ 
proximately three years. | 

Affiant says that since September 1935, one Eth^l Smith, 
Treasurer of Local Number 1938 of the United Textile 
Workers of America and, as affiant believes, connected with 
the Membership Committee of said Local, has b^en daily 
active until December 13, 1935, telling the various em¬ 
ployees in affiant’s Department and in i affiant’s 
141 presence that they had better hurry up andl join the 
Union and that if they did not do so, if tlie Union 
won, which it was going to do, they not only coulc^ not get 
into the Union but they could not get a job any^fvhere in 
the United States and that they would be very gl^d to get 
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five cents an hour and would be begging the Union to give 
them bread. ■ Affiant says that said p]thel Smith made these 
statements repeatedly to various employees and particularly 
on the day before the election was supposed to ])e held by 
the National Labor Relations Board, to-wit, December 13, 
1935, and threatened a number of them that if they did 
not join the jUnion and did not vote for the Union that the 
Union was going to win and that the Union would see to 
it that they (Would not get a job anywhere and that they 
would be begging the Union to give them food and a job at 
five cents an hour. 

Since about September, 1935, conditions at said Gate City 
Cotton Mills have been continuallv disturbed bv agitation 
with respect to said Local Union Number 1938. Said condi¬ 
tions have fi^rther been disturbed by attempted unionization 
and threats to employees that if they did not join the Union 
they would lose their jobs, which was further increased by 
agitation before the National Labor Relations Board and 
the proposed holding of an election, all of which has affected 
the relationshij) among the employees themselves and be¬ 
tween the employees and the officials of Gate City Cotton 
Mills, and has further interfered with the efficient ])erform- 
ance of their duties by the employees. 

LOIS WHITE 


Sworn to and subscribed before me this the 3 dav of Jan., 
1936. 

CARROLL PAYNE JONES 
Notary Public, State at Large, 
(Notary Seal) Atlanta, Ga. 

My Commission Expires July 5, 1936. 

142 Affidavit in Support of Application for 

Preliminary Injunction 

Filed January 7, 1936 


State of Georgia, 

County of Fidton. 

Before me, a notary public duly authorized under the 
laws of Georgia to administer oaths, personally appeared 
Irene Johnston, who, being duly sworn, deposes and says: 
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That she is in the employ of the Gate City Cotton Mills as 
a spinner and has been employed by said Mills fojr approxi¬ 
mately seven years. i 

*' “ 1 

Affiant says that on or about September, 1935,j one F. S. 
Parkman, Financial Secretary of Local Union Nuijnber 1938, 
United Textile Workers of America, and Chairi^an of the 
Representative Committee of said Local Union, approached 
affiant with a paper containing some signatures of Employees 
of Gate City Cotton Mills and requested affiant to sign said 
paper. Said paper was in the nature of a petition stating 
that those signing it selected as their representative for 


collective bargaining 

o o 


with said Mills said Local Upion Xiun- 


ber 1938. Said Parkman told affiant that! it was a 


143 paper with references to the stretch out sjtstem and 
showed the number of sides that had formjerly been 
worked by the employees and the number of sides jthat were 
then running. Said Parkman advised affiant th^t if she 
did not sign said pai)er and join the Union that sjlie would 
soon have no job at all, as said Union was going jto be the 
only representative of the employees in said Mills,! and that 
only Union employees would be employed in said Mills, 
and further stated in effect that if affiant did not [join said 

Union and vote in its favor in the election to be tailed bv 

1 

said Labor Board, she would not be able to get a jpb in any 
other cotton mill. | 

Affiant says further that one Ethel Smith, the Tjreasurer 
and a member of the Membership Committee bf Local 
Union 1938, United Textile Workers of America, pas been 
very active in and about the Mills and particular!^- among 
the employees while at work in said Mills since Se|}tember, 
1935, in inducing employees to join the said Local land tell¬ 
ing them that if they did not join said Union thqy would 
not only lose their jobs but would not be able to get any 
work anywhere. Affiant says that on the day before the 
election, supposed to be held by the National Labbr Rela¬ 
tions Board on December 14, 1935, said Ethel Smjth went 
among the employees in affiant’s department, thel winder 
room, and got them all in a great state of agitationj and ex¬ 
citement by telling them that if they did not join thp Union 
and vote for the Union in the election they would bp out of 
the Mills and would not be able to get a job anywhjere else 
in the country. Affiant says that all the foregoing was 
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done in her presence and hearing at the times and places 
aforesaid. 

Affiant says that on numerous occasions one Troy 
144 Poole, who had been very active in the strike of 1934 
as a member of said Local, has threatened affiant that 
if she did not join the Union she would lose her job. Affiant 
says that said Poole has also told other employees in affi¬ 
ant ^s presence that they should put no credence in anything 
affiant says and tliat he used abusive and ])rofane language 
about affiant and has threatened affiant’s friends and others 
working in said ^lills that if they paid any attention to af¬ 
fiant and iiLanv wav continued loval to the Companv on 
affiant’s account that thev were onlv listening to one whom 
said Poole described in very profane and abusive language 
and that thev were “sillv” to think of staving out of the 
Union and that if they did not join the Union and do so 
very promptly that they would not get a chance after the 
election, at which the Union was going to win, and that it 
would just be “too bad” for them as none of them would 
ever get a job again. 

Affiant says that the activities of said Ethel Smith and 
said Troy Poole and other Union eni])loyees in attempting 
to unionize the plant and in making threats to employees 
that if they did not join the Union they would lose their 
jobs, have greatly disturbed the relations between em¬ 
ployees themselves and the employees and the management 

and that thdse conditions have been further increased bv 

• 

agitation before the National Labor Relations Board and 
the i)roposed holding of an election, and lias further inter- 
ferred with the efficient performance of their duties by the 
emplovees. 

(Signed) IRENE JOHNSTON 

Sworn to and subscribed before me this the 3 dav of Jan., 
1936. 

I CARROLL PAYNE JONES 

Notary Public, State at Large, 
(Notary Seal) Atlanta, Ga, 

My Commission Expires July 5, 1936. 
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145 Acknoivledgment of Service 

Filed January 10, 1936 

Receipt of a copy of the affidavit of Scott Russell dated 
January 7, 1936, and to be filed January 9, 1936, hereby 
acknowledged. i 

CHARLES FAHY ! 

Attorney for Defenddyts 

146 Affidavit for Plaintiff j 

Filed January 10, 1936 j 

State of Georgia, | 

County of Bihhy ss: I 

Scott Russell, being first duly sworn according to law, 
upon oath deposes and says: That he is a practicing attor¬ 
ney and a member of the bar of the State of Georgia; that 
he has and now does represent Mrs. Lola Echols and the 
Gate Citv Cotton ]\[ills in a certain controversv with the 
National Labor Relations Board; that on the 12tii day of 
December, 1935, at about 8:30 A. ]M., he, together ^yith Win¬ 
field P. Jones, a practicing attorney of Atlanta, Georgia, 
who also represented ]Mrs. Echols and the Gate City Cotton 
Mills, presented to the Honorable E. E. Pomeroy, Judge of 
the Superior Court of Fulton County, Georgia, a petition 
for injunction in which ^Irs. Lola Echols was plaintiff and 
Charles N. Feidelson, the Regional Director of the National 
Labor Relations Board for the Tenth Region was defen- 

' I. . 

dant, by which the said Mrs. Echols sought to ei^join the 
said Feidelson from holding an election among |the em¬ 
ployees of the Gate City Cotton Mills under Sectibn 9 (c) 
of the Act of Congress, Public No. 198, 74th Cpngress, 
known as the National Labor Relations Act, which |the said 
Feidelson was threatening to hold pursuant to direction of 
the National Labor Relations Board on Djecember 

147 14, 1935. i 

Under the Georgia procedure, before a bill iln equity 
seeking extraordinary relief is filed, it must be pres^pnted to 
the Judge for his sanction. Said i)etition was presented to 
Judge Pomeroy with a prayer that it be sanctioned and 
ordered filed and that a temporary restraining order issue 
restraining the said Feidelson from holding said election 
pending a hearing on a prayer for a temporary injbnction. 
Upon presenting said petition to Judge Pomeroy, deponent 
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and Mr. Winfield P. Jones were instructed by him to notify 
the defendant, Charles X. Feidelson, that he, Judge 
Pomeroy, would consider the petition at 12 o’clock noon on 
that day. Mr. Jones stated to Judge Pomeroy in deponent’s 
presence that he had prepared a petition bn behalf of the 
Gate City Cotton Mills praying for the same relief as was 
prayed for in the bill presented on behalf of Mrs. Echols 
but that we did not wish to present that bill at that time, 
though we might do so later. Mr. Jones and deponent then 
proceeded to Mr. P^eidelson’s office and notified him that 
Judge Pomeroy would hear the petition of Mrs. Echols at 
12 o’clock noon and left with Mr. Feidelson a copy of both 
the petition prepared for ^Irs. Echols and the petition pre¬ 
pared for the Gate City Cotton Mills. 

At about 12:15 P. ;^I., the matter was called up by Judge 
Pomerov. Thomas I. Emerson, attorney for the National 
Labor Relations Board, and Frank Constangey, attorney 
for Local Union No. 1938 of the United Textile Workers of 
America, appeared representing Mr. Feidelson. 

Representing Mrs. Echols, deponent and Mr. Jones con¬ 
tended : 

1. That the holding of the election in question would ir¬ 
reparably damage Mrs. Echols. 

2. That the National Labor Relations Act was un- 
148 constitutional in that it violated the Fifth and Tenth 
Amend^nents to the Constitution of the United States 
and was beyond the power of C^ongress to enact. 

The attorneys for Mr. Feidelson contended: 

1. That the State Court was without jurisdiction. 

2. That if the State Court had jurisdiction it should not 
exercise it so as to interfere with an instrumentality of the 
Federal Government. 

3. That ^Irs. Echols would suffer no irreparable injury. 

4. That Mrs. Echols had an adequate remedy under the 
Act. 

After a statement of contention consuming approximately 
one-half hour land argument consuming ai)proximately one 
and one-half hours. Judge Pomerov stated that he was not 
satisfied that irreparable damage would be suffered by Mrs. 
Echols or that the National Labor Relations Act w^as un¬ 
constitutional I and declined to grant a restraining order. 
Inasmuch as no hearing could be had upon the prayer for 
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a temporary injunction until after the election i|n question 
would have been held and the question would, j therefore, 
have become moot, the petition of Mrs. Echols jvas there¬ 
upon withdrawn by Mr. Jones and deponent and jwas never 
filed in the Superior Court of Fulton County. The petition 
of Gate City Cotton Mills was never presented! to Judge 
Pomeroy or hied in the Superior Court of Fultoin County. 

The hearing before Judge Pomerov was a hearing that 
ordinarily under the Georgia practice is held ex p'^rte. The 
presentation was made merely upon the verified b|ll of com¬ 
plaint plus an oral stipulation between counsel substantially 
as follows: That the Gate City Cotton Mills operajted a mill 
for the processing of raw cotton into yarn at East Point, 
Georgia; that all of its raw cotton was grown in the State 
of Georgia and was purchased in that statej with the 
149 exception of one isolated shipment of a smal| quantity 
of cotton which had some months before beeiji shipped 
to Gate Citv Cotton Mills from Alabama; that dll of the 
employees of Gate City Cotton Mills were residents of 
Fulton Countv, Georgia; that onlv about five of buch em- 
ployees were engaged in loading outgoing shii)ments; that 
during the preceding fourteen months, approximately 56% 
of the products manufactured by Gate City Cottlon Mills 
had been shipped to customers in the State of Geolrgia and 
approximately 44% to customers in other states;! that all 
sales were made f.o.b. cars at East Point, Georgia; that 
all outgoing shipments were transported from th(| mill of 
the Gate City Cotton Mills on trucks of its customers or by 
common carrier; that Mr. I. C. Milner, its executive vice- 
president, made some trips into other states for tlie jpurpose 
of selling its products; that there were mills in othdr states 
making similar products that were potential competitors of 
the Gate City Cotton Mills. i 

Judge Pomeroy’s decision was based entirely on the veri¬ 
fied bill of complaint and on this oral stipulation. | 
Further deponent saitii not. i 

(Signed) SCOTT RUSSELiJ 

Sworn to and subscribed before me this 7 day of January, 
1936. ^ i 


MRS. J. W. HEAD, I 
Notary Public^ Bibb ^ounty, 
(Seal) Georgia. I 

i 
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160 Order Continuing Rule To Shoiv Cause 

Filed January 13, 1936 

This cause came on to be heard on the Rule to Show 
Cause heretofore issued on December 31, 1935, and contin¬ 
ued to January 13, 1936, and thereupon, upon consideration 
thereof, it is tins 13th day of January, 1936, 

ORDERED that said Rule to Show Cause be continued 
to Thursday, January 16, 1936, at 10 o’clock A. 

JESSE C. ADKINS 

Justice. 

No Obiection: 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Attorneys for Plaintiff 

(HIARLES FAHY bv R. R. 

Attorney for Defendants. 

161 Acknoivledgmcnt Of Service 

Filed January 15, 1936 

Receipt is hereby acknowledi 2 :ed of copies of the follow¬ 
ing? affidavits, to be filed herein in behalf of the defendants: 
Affidavit of Thomas 1. Emerson, dated January 13, 1936, 
Affidavit of S. A. Hollihan, dated January 2, 1936, Affidavit 
of A. Steve Nance, dated January 3, 1936, Affidavit of 
George C. Sutton, dated January 3, 1936, Affidavit of F. S. 
Parkman, dated January 8, 1936, Affidavit of W. C. Pitt¬ 
man, dated January 8, 1936, Affidavit of H. G. Peppers, 
dated Januarv 8, 1936. 

REYNOLDS ROBERTSON 
, DOUGLAS L HATCH 

Of Counsel for Plaintiff 

Dated at Washington, D. C. this 13th dav of Januarv, 
1936. 

162 Affidai'it 

Filed January 15, 1936 

District of Columbia, 55 : 

Thomas L Emerson, being duly sworn, deposes and says: 
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I am Regional Attorney for the Tenth Region 5f the Na- 
tional Labor Relations Board, which Region inclndes the 
State of Georgia. I have represented the National Labor 
Relations Board in all proceedings hitherto had ih Georgia 
in connection with the petition for investigation and certi¬ 
fication of rejn-esentatives filed with said Board by Local 
No. 1938, United Textile Workers of America, $nd I am 
familiar with all of the proceedings in said mattej'. 

As Regional Attoi-ney I prepared notice ofj hearing 
served upon the Gate (fity Cotton Mills in said proceeding, 
and supervised the service of said notice, together with the 
l)apers attached thereto. No proposed agreement or con¬ 
tract of anv kind was attached to the notice o^ hearing 
which was served on the Gate City Cotton Mills. 

Throughout the hearing conducted by the Trijjil Exam¬ 
iner of the National Labor Relations Board in AGanta on 
November 4, 5, 6 and 8, 1935, the only proposed ^^reement 
or contract which was produced before the Trial Examiner 
at any time was the proposed agreement vthich was 
163 marked as part of Board Exhibit 9. At th| hearing 
Mr. T. C. Milner, Vice-President of the Cjate City 
Cotton Mills, was requested to identify the said proposed 
agreement as the one which had been included injhe letter 
iiddressed to him on September 14, 1935, by the Represen¬ 
tative Committee of Local No. 1938, United Toxtije Work¬ 
ers of America. Mr. Milner testified, doii’t know 
whether this is the original one that was attached to it, but 
it looks like the same thing.” At that time said proposed 
agreement was marked Board Exhibit 9 for identiification. 
A certified copy of the excerpt from the transcrijit of the 
hearing at the time this identification was made is jattached 
hereto as Appendix A. ! 

In subsequent examination of Mr. Milner the 'question 
was squarely raised as to whether said proposed agreement 
provided for a closed shop. A certified copy of thel excerpt 
from the transcript of the hearing showing this discussion 
is attached hereto as Appendix B. 

The following day said proposed agreement ivas ad¬ 
mitted in evidence as ]')art of Board’s Exhibit 9, a certified 
copy of which has already been presented to the (pourt in 
this case. Counsel for the Gate City Cotton Mills raised no 
objection whatsoever that the proposed agreement then ad- 
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niitted in evidence was not the a<»*reement actuallv submit- 
ted to the Gate Gity Gotten Mills by the Representative 
Committee of Local No. in their letter of September 14, 
1935. A certified copy of the excerpt from the transcript of 
heariiiir showin<i- the admission in evidence of said proposed 
agreement is attached hereto as Api)endix C. 

Thereafter Mr. Milner, being recalled as a witness for the 
Gate Gity Gotten !^^ills, testified positively that the pro¬ 
posed agreement received in evidence as part of Board’s 
Exhibit 9 was the actual agreement received bv him with 
said letter of September 14, 1935. A certified copy of the 
excerpt from .the transcri])t of hearing showing this testi¬ 
mony is attaclied hereto as Appendix D. 

164 At no time throughout the hearing was anv other 
proposed agreement or contract produced or referred 
to. 


s/ THO^FAS I EMERSON 


Subscribed and sworn to before me this 13th day of Jan¬ 
uary, 1936. 

! JOHN E LAWYER 

(Seal) Nofanj Public^ Disfrici of Columbia 

My commission expires September 8, 1939. 

165 UNITED STATES OE AMERICA 


National Labor Relations Board 


I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that at|tached is a full, true, and complete co])y of: 
EXCERPT from page 128, lines 3 to 25, and i)age 129, lines 
1 to 5, of the transcrii)t of testimony at the hearing in the 
matter of Gate Gity Cotton Mills, East Point, Georgia, be¬ 
fore tlie National Labor Relations Board (Case No. X-R-1), 
held at Atlanta, Georgia, November 4,1935. 

IN WITNESS WHEREOF, I have hereunto subscribed 
my name and .caused the seal of the National Labor Rela¬ 
tions Board to be affixed this 13th day of January A. D. 
1936, at Washington, D. C. 

BENEDICT WOLF 

(Seal) Secretary. 
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APPENDIX B 


TRUE COPY OF EXCERPT from page 128, lines 3 to 
25, and page 129, lines 1 to 5, of the transcript of tpstiniony 
at the hearing in the matter of Gate City Cotton MJlls, East 
Point, Georgia, before the National Labor Relatiolis Board 
(Case No. X-R-1), held at Atlanta, Georgia, November 4, 
1935. ^ I 

(Pak) “128 

Attached to that letter was a contract. I prestime you 
have read this contract? A. Yes sir. 

Q. Is there any statement in that contract, Mr. Milner, 
that purports a unionization of your plant? A. I t|hink the 
letter is sufficient evidence. | 

Q. I will ask you to look both at this letter and atl the con¬ 
tract and show me what in that letter or contract purports 
toward the unionization of your plant? A. It stajtes here 
in tlie first paragraph, “United Textile Workers oif Amer- 
ica . I 

Q. What about it, read that to me? 1 

MR. JONES: I object to that question on the| ground 
that the contract and letter speak for themselves, j I don’t 


think he ought to call on the witness to consti*ue paper. 
That first clause calls for unionization or closed shop. 

MR. CONSTANGY: We submit that neither |he con¬ 
tract nor the letter nor any correspondence that has been 
introduced before this Board purported to demand unioni¬ 
zation or closed shop, and we submit further that in the 
answer to this petition, this gentleman who is testifying 
swore to the answer, and in that answer there is ap allega¬ 
tion that the purpose of this letter was to unionize t^ie shop, 
and not to bargain collectively. | 

(Pagp) “129 

167 MR. JONES: He has identified this letter and the 
contract. The letter states that they want td hold a 
conference for the purpose of securing the execution of this 
contract. We submit that this contract on its face i^ a plan 
to compel acceptance of collective bargaining, whi^^h is a 
closed shop. 1 
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168 UNITED STATES OF AMERICA 

National Labor Relations Board 

I, Benedict Wolf, Secretary of the National Labor Rela¬ 
tions Board, and official custodian of its records, do hereby 
certify that attached is a full, true, and complete copy of: 
EXCERPT fi^om pa^e 364, lines 13 to 17, of the transcript 
of testimony at the hearin<>: in the matter of Gate Citv Cot- 
ton Mills, East Point, Georgia, before the National Labor 
Relations Board (Case No. X-R-1), held at Atlanta, 
Georgia, November 6, 1935. 

IN WITNESS WIIEREOF, I have hereunto subscribed 
mv name aiuPcaused the seal of the National Labor Rela- 
tions Board to be affixed this 13th day of January, A. D. 
1936, at Washington, D. C. 

i BENEDICT WOLF 

(Seal) I Secretary, 

169 APPENDIX D 

TRUE COPY OF EXCERPT from page 364, lines 13 to 
17, of the transcript of testimony at the hearing in the mat¬ 
ter of Gate (h‘ty Cotton ^lills, East Point, Georgia, before 
the National Labor Relations Board (Case No. X-R-1), held 
at Atlanta, Georgia, November 6, 1935. 

(Page) “364 

Q. Did you ireceive the orginal of this letter dated Sej)- 
tember 14th, 1935, marked Exhibit B-9? A. Yes sir. 

Q. That also enclosed this copy of contract? A. Yes sir. 

170 UNITED STATES OF AMERICA 

National Labor Relations Board 

I, Ben Stern, Acting Secretary of the National Labor 
Relations Board, and official custodian of its records, do 
hereby certify that attached is a full, true, and complete 
copy of: 

Page 122, lines 16 to 25, and page 123, lines 1 to 7, of 
transcript of testimony at hearing in the matter of Gate 
City Cotton Mills, East Point, Georgia, before the National 
Labor Relations Board (Case No. X-R-1), held at Atlanta, 
Georgia, on November 4, 1935. 
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IN WITNESS WHEREOF, I have hereunto s.bbscribed 
mv name and caused the seal of the National Labor Rela- 

^ •' I 

tions Board to be affixed this 20 day of December A. D. 
1935, at Washing-ton, D. C. 

BEN STERN 

(Seal) Acting Secretary, 

171 APPENDIX A. 

i 

TRUE COPY OF EXCERPT from page 122, lines 16 to 
25, and page 123, lines 1 to 7, of the transcript of testimony 
at the hearing- in the matter of Gate Citv Cotton Mlills, East 
Point, Georgia, before the National Labor Relatiojis Board 
(Case No. X-R-1), held at Atlanta, Georgia, Novjember 4, 


(Paj^e) “122 

Q. I will ask you this, Mr. Milner: Did you receive a let¬ 
ter addressed to you and signed F. S. Parkman, W[ C. Pitt¬ 
man and H. G. Peppers? A. I think those are th|3 names, 
yes sir. 

Q. Is this the letter ? A. I think so. 

0. Was this contract attached to it? A. I doii’t know 
whether this is the original one that was attached to it, but 
it looks like the same thing. I 

Q. And that is a copy of the letter you received [with the 


con- 


1 ? 


I 

(Pag[e) 


123 

tract ^ A. 5. es sir. 

MR. CONSTANGY: I will ask you to identify tjhis, Mr. 
Milner. (The document referred to was recei-jed and 
marked Board’s exhibit No. B-9 for identification.!)” 
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UNITED STATES OF AMERICA 
National Labor Relations Board 


I, Ben Stern, Acting Secretary of the National Labor 
Relations Board, and official custodian of its reccirds, do 
hereby certify that attached is a full, true, and complete 
copy of: j 

Page 144, lines 10 to 20, of transcript of testiihony at 
hearing in the matter of Gate City Cotton Mills, East Point, 
Georgia, before the National Labor Relations Boar([l (Case 
No. X-R-1), held at Atlanta, Georgia, November 4 , 1935. 
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IX WITNESS WHEREOF, I have hereunto subscribed 

niv name and caused the seal of tlie X'ational Labor Rela- 

•> 

tions Board to be affixed this 20 day of December A. D. 
1935, at Washin«:ton, D. C. 

BEX STERX 

(Seal) Acting Secretary. 

173 APPENDIX C. 

TRUE COPY OF EXCERPT from pao:e 144, lines 10 to 
20, of the transcript of testimony at the hearing in the mat¬ 
ter of Gate City Cotton ^^ills, East Point, Georgia, before 
the National Labor Relations Board (Case No. X-R-1), held 
at Atlanta, Georgia, November 4, 1935. 

(Page) ‘‘144 

HR. JONES: If the Court please, we have no objection 
to the papers offered at the close of testimony yesterday, 
exce])t this, which we have already stated in various mo¬ 
tions. That was a petition signed by the employees omit¬ 
ting the names and a letter written by the Labor Union ac- 
com}>anied by a contract. We have no objection to them 
other than as already stated. 

TRIAL EXAMINER FEIDELSON: Thev will be ad- 
mitted in evidence. (The ])apers heretofore marked ex¬ 
hibits B-9 and B-10 for identification, were received in evi¬ 
dence marked Board’s exhibits B-9 and B-10, Witness Mil¬ 
ner) ” 

174 Affidavit. 

Filed January 15,1936 

State of Georgia, 

County of Fulton^ ss: 

S. A. Hollihan, being duly sworn, deposes and says: 

I am an organizer for the United Textile Workers of 
America, with an office in the Hurt Building, Atlanta, 
Georgia. In this capacity, I have been engaged in the or¬ 
ganization of Local Unions of textile operatives for the 
United Textile Workers of America since Julv, 1933. 

Since July, 1935,1 have actively assisted Local Union No. 
1938, United Textile Workers of America, in its efforts to 
negotiate a collective agreement with the Gate Citv Cotton 
Mills, East Point, Georgia. In the course of this assistance 


1 


LOT.A ECHOLS VS. J. WARREN MADDEN ET 


AL. 


Ill 


ated in the 
to the Gate 


on numerous occasions I have discussed in derail with the 
Barg*aining Committee of said Local Union, donsisting of 
F. S. Parkman, W. C. Pittman and li. G. Peppers, and with 
tlie members of said Local Union specific terms land general 
purposes of a collective agreement to b'|e submitted 

175 to the said Mills. I have assisted in the breparation 
of correspondence to the Gate City Qotton Mills 

from said Bargaining Committee and participj 
drafting of the collective agreement submitted 
City Cotton Mills by the said Bargaining Comtnittee with 
its letter of September 14, 1935. i 

I have examined the two })hotostatie sheets, ealch with the 
facsimile endorsement “Exhibit B 9’’, which afe annexed 
to the affidavit of F. S. Parkman dated January i, 1936, and 
marked Plxhibit “A”. I identify the said |)hotostatic 
sheets as identical copies of a collective agreement consist¬ 
ing of six numbered paragrai)lis which I helped ito prepare 
for submission to the Gate City Cotton Mills bjy the said 
Bargaining Committee on September 14, 1935. 'ifo the best 
of my knowledge, information and belief, the saic^ ])roposed 
agreement was submitted to the Gate City Cottoh Mills by 
the said Bargaining Committee on or about September 14, 
1935. ^ ^ I 

This affidavit is given for the purpose of bein^ used as 
evidence in the above stated matter. j 

(Sd) S. A. HOLLIHA^ 

i 

Subscribed and sworn to before me, this 2nd dajy of Jan- 
uarv, 1936. j 

(Sd) CLAEA E. THOMAS 

(Seal) Notary Public, Georgia, State '^t Large 

My commission expires 11-12-39. j 

176 Affidavit j 


Filed January 15, 1936 j 

i 

State of Georgia, 

County of Fulton, ss: 

A. Steve Nance, being duly sworn, deposes and j says: 

I am President of the Georgia Federation ofi Labor, 
which is affiliated with the American Federation of Labor. 
Local Union No. 1938, United Textile Workers o^ Amer- 
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ica, is affiliated with the American Federation of Labor and 
the Georgia Federation of Labor. 

As such officer of the Georgia Federation of Labor, I 
have consulted with, advised, and i)articipated in the efforts 
of Labor Union Xo. 1938, United Textile Workers of Amer¬ 
ica, to negotiate a collective agreement with the Gate City 
Cotton ^lills, East Point, Georgia, and I am thoroughly 
familiar with such efforts. 


I have examined the two photostatic sheets, each 
177 with a facsimile stamped indorsement bearing the 
legend “Exhibit B 9”, which are annexed to the af¬ 
fidavit of h'*. S. Parkman, dated January 1, 1936, made a 
part thereof and marked Exhibit “A’\ I am familiar with 
the originals of the aforesaid sheets, which constitute a pro¬ 
posed collective agreement which I helped to prepare in con¬ 
junction with the Bargaining Committee of Local Union 
X"o. 1938, United Textile Workers of America, for presen¬ 
tation to the Gate City Cotton Mills, East Point, Georgia. 
To the best of my knowledge, information and belief, the 
said proposed agreement was submitted to the Gate City 
Cotton Mills, East Point, Georgia, by the said Bargaining 
Committee on or about September 14, 1935. 

This affidavit is given for the purpose of being used as 
evidence in the above stated matter. 


(Sd) A. S. NANCE 

Subscribed and sworn to before me, this 3rd day of Jan- 
uarv, 1936. 

! (Sd) CLARA E. THOMAS 

(Seal) ! Notary Public, Georgia 


My commission expires 11-12-39. 


178 Filed January 15, 1936 


County of Jefferson, 
State of Alabama, ss: 


Affidavit 


George C. Sutton, being duly sworn, deposes and says: 

I am an official reporter and was in the employ of the 
firm of Smith & Hulse, Official Reporters, 1742 K Street, N. 
W., Washington, D. C. on November 4th, 5th, 6th and 8th, 
1935. 
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first part and Unlte<i Textile workors of Ac*erlce, Local 
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herelnc^fter called party of tho aooond ptJO't, roproaentl:^ tho majority 
of ecployeco of the poj-ty of tl»e flrot part ehell be in effect for one 
year from obovo do to, unleaa changed by rrutual conaent. j 

Section 1- Both parties recognlro they have a .nut\jiol obligation 
In promoting oi>d protoctlr.g tho intcrects of their cocnxin Industry and 
agree to co-opernto In good faith to ellmlnato needless jund vuineceBsary 
dlfferencaa, f<nd to do overything possible to couae harujony and efflolenay 
in tho plant of tho porty of the flret part. I 

I 

Section It la further agieod that there elll bej no Industrial 
controversy betvroen the parties of this agroenent durlne tho life of this 
agreement or rencTrals hereof, neither strike, lockout, ojr ony other con¬ 
certed action of either party against the other, and anyi differences ehlch 
night arise chat cannot be settled by conoillntion Bhftll| bo reforred to 
arbitration, onch pai-ty soleotlng two roproaontctlToa, these four selecting 
a fifth to constitute arbitration board whoao deelnion eixall bo fiBSl and 
binding. j 

Should tho representative of either party ifall to select 
a vepreecntrktlve and, or should they fall to agroo on thb fifth notaber 
within 5 days after lha aotter had been reforred to arbitration, the 
case then ohr.ll be roferred to the Regional Labor Board pf tho Natlohcl 
Labor Relations Heard. 1 

Section 3- party of tho flret pert agroea UiQt no xkaraber of the 
Booond part shall be discharged except for cause (cause moaning such aa 
Is apperent) and thet If layoff is aeccooary from lack olj^ bueinoas that 
seniority shall prev«»ll In such layoff, and In ro-employx&ent. A senior¬ 
ity lict ehall be proparod by the party of tho first port^ of eooh depart- 
aent of the plant and posted on the Bulletin Board of the Company during 
the month of January and July of each year that thlo egrecroont la In 
effect. K worker feeling that his seniority date Is an fljrror shall file 
c protest within 30 days of tho day of the seniority list* It being 
understood thet the party of tho first part will not be xjecuested in 
seniority rule to keep any en^iloyee who is not able or eoppetent to per¬ 
form the duties recuired on the particular Job due worker by his or her 
seniority* ] 

i 

Gootion 4* Party of the second part ngroes to use Itc full influence 
in aeslotlng party of the flret part to secure proper hooath laws for the 
Industry and to co-opercto in ©very proper nay with tho p^rty of tho first 
part In socurlng fair and Juot leglalntloa of every kind ^o proraoto their 
industry* i 

Section 5- It Is outuclly agreed that 8 hours per d^y shall con¬ 
stitute a day's work and that (5) five days per week shalj. constitute a 
weeks work* All work In excoae of (8) hours’ per day end, lor 40 hours 
per week shall be considered* as overtlne and shall bo paid at tiiae end 
one half* 
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S««tlon C* wages. Tltlrty oents por hour shaVl bo alnisun vagee 
for all amployoos eixeept oaeopers for when talnliriuoi vogeo shall be twenty- 
fire cento per hour, existing ratos above these oilblnMas shall not be 
redueed except by outusl consent. If necessary wages for ony olaas shall 
be Insrooeed to e<r>^l the eYernoe Southern wage for auoh claas aa deter- 
udned by the United states Oepartooit of Labor. 
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In accordance with an assignment from my saijd employ¬ 
ers, I made the official stenographic report of thq proceed¬ 
ings and kept official custody of the Exhibits received in 
evidence at a hearing conducted before the National Labor 
Relations Board at Atlanta, Georgia on Novembe^ 4th, 5th, 
6th and 8th, 1935, in the matter of the Gate City Cotton 
Mills and Local No. 1938, United Textile Welkers of 
America. j 

I have examined the two photostatic sheets | annexed 
hereto, and marked Exhibit The facsimile |;ignature 

appearing with the stamped indorsement on each of said 
sheets is my own signature, and both the facsimilel stamped 
indorsement and signature are identical with the | stamped 
indorsement and signature i)laced by me on the orig- 
179 inal sheets constituting Exhibit ‘^B-9’’ rei*eived in 
evidence in the aforesaid proceeding and trainsmitted 
by me as part of the entire official record of said |proceed¬ 
ing to the National Labor Relations Board, Waihiiigton, 

d‘ c. ! 

From the facsimile stamped indorsement and siignature 
appearing on each of said sheets, I further identif;r the an¬ 
nexed sheets as a photostatic copy of the originalls consti¬ 
tuting Exhibit ‘‘B-9” received in evidence in the ^aid pro¬ 
ceeding. 1 

This affidavit is given for the purpose of being used as 
evidence in the above stated matter. 

(Sd) GEO. C. SUTTOn! 

Subscribed and sworn to before me this 3 day of January, 


1936. 


(Sd) MABEL ELLARD 
Notary Public. 


My commission expires Nov. 1938. ! 

i 

1 

(Hero follows Photostats marked pages 180 and|l81) 


I 


I 


I 
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182 Affidavit. 

Filed January 15, 1936 

State of Georgia, 

County of Fulton^ ss: 

F. S. Parkman, beiivir duly sworn, deposes and says: 

I am a member of the Bargaining Committee of Local 
Union Xo. 1938, United Textile Workers of America, lo¬ 
cated at East Point, Georgia. W. C. Pittman, H. G. Pep¬ 
pers and I were designated as members of said Bargain¬ 
ing Committee by said Local Union at a regular meeting 
lield on September 7, 1935. The members of the said Bar¬ 
gaining Committee were instructed by the above men¬ 
tioned Local Union to represent the Local Union in collec¬ 
tive bargaining with the Gate Citv Cotton ^lills on matters 
of wages, hours and working conditions which affected our 
members or other workers who might be emploved in the 
said Mills. 

As a member of the said Bargaining Committee T par¬ 
ticipated in the drafting and preparation of the proposed 
collective agreement submitted to the Gate City Cot- 

183 ton ]\Iills, East Point, Georgia, by the Bargaining 
Committee on September 14, 1935. 

I have examined the two photostatic sheets, each 
stamped with the facsimile endorsement “Exhibit B-9”, 
which are annexed hereto marked Exhibit “A”. I identify 
the said photostatic sheets as identical copies of a collective 
agreement consisting of six numbered paragraphs which 
the Bargaining Committee of Local Union Xo. 1938, United 
Textile Workers of America, mailed to I. C. ^lilner. Vice 
President of the Gate City Cotton Mills, East Point, 
Georgia, on September 14, 1935, together with a letter un¬ 
der the same date, a copy of which is annexed hereto and 
marked Exhibit “B”. Said agreement is the only agree¬ 
ment of anv'nature submitted bv said Bargaining Commit- 
tee, and to the best of my knowledge and belief by any rep¬ 
resentative or agent of Local Union Xo. 1938, to the Gate 
Citv Cotton Mills since Julv 5, 1935. 

I have examined the copy of the agreement entitled “Xa- 
tional Agreement of the United Textile Workers of Amer¬ 
ica’’, consisting of fifteen numbered paragraphs, which is 
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1 

annexed to the affidavit of Winfield P. Jones datejd December 
21, 1935, copy of said ai^reement being attachedj hereto and 
marked P]xhibit “C”. The said agreement njiarked Ex- 
liibit was not mailed or submitted to thei Gate City 
Cotton ^lills. East Point, Georgia, by the said Bargaining 
Committee with its letter dated September 14, |1935, or at 
any other time or in any other manner. Said agrc^ement was 
submitted to the Gate City Cotton Mills by a comhhttee i*ep- 
resenting Local No. 1938, consisting of J. L. Mjadaris, W. 
Wyke and myself, in February, 1935. At thatj time said 
agreement was rejected by said Mills and it has jat no time 
been resubmitted to them. | 

This affidavit is given for the i)urpose of beinlg used as 
evidence in the above stated matter. i 


(Signed) P. S. PARISIAN 

i 

Subscribed and sworn to before me, this 8th dajy of Jan¬ 
uary, 1936. 1 

(Sd) CLARA E. THOi^IAS 
(Seal) Notary Public, Gefryla 

My commission expires 11-12-39. j 
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EXHIBIT ‘‘B’’ 


Mr. I. C. Milner, Vice-Pres., 
Gate City Cotton Mill, 
East Point, Georgia. 


Egan, Georgia, 
Sept. 14, ]j935. 


Dear Sir: i 

I 

I 

Due to the general unrest and dissatisfaction ovbr rates 
of pay and working conditions in Gate City Cotton ^lill, we 
the undersigned representative Committee represent a ma¬ 
jority of the workers in your plant have this date Ipeen in¬ 
structed to submit to you a proposed agreement and {request 
that you grant us a conference for the purpose of negotiat¬ 
ing said proposed agreement. 

May we suggest that you advise us on what date i\ would 
be convenient to meet the committee. We further request 


that a representative of the Georgia Federation of| Labor 
be permitted to sit in this conference in an advisory jcapac- 
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ity. We attach herewith copy of the proposed a«:reement. 

Thankini? you for an early reply, we are 

Very truly vours, 

I (Signed) F. C. PARKMAN 

Chairman 

(Signed) W. C. PITMANN 
(Signed) H. C. PEPPERS 
Representative Committee of 
' Local No. 1938 United Textile 

Workers of America. 

185 EXHIBIT ‘‘C” 

National Agreement of the United Textile Workers of 

America 

Aerreement bv and between the National of the United 
Textile Workers of America, and the Gate City Cotton 
Mills Compaliy or Association of Employers said Company 
or Association of Employers located in the County of Ful¬ 
ton, State of'Georgia, affecting its mills located in the said 
County and State, in consideration of the mutual perform¬ 
ance in good faith by the parties intended to the bound here¬ 
by indiyiduaOy and collectiyely, and in the desire to make 
harmony the relation existing between them, the parties 
agree with each other as follows:— 

1. Recognition is hereby giyen the United Textile and the 
Local Union No. 1938 of the United Textile Workers of 
America, to Bargain Collectiyely for all employees em- 
])loyed by the company or association of employers. 

2. The hours of labor shall not be more than 40 hours per 
week diyided in fiye days of not more than 8 hours per day, 
not more than two shifts shall constitue a week’s work un¬ 
less Congress ])asses 30 hours per week and 6 hours per 
day if same will go in effect. 

3. The attached wage scale and machine load limit shall 
he considered part of this agreement. 

4. There shall be no interference on the part of the Com- 
l)any or Association of Employers on its Agents with the 
collection of union dues on mill premises, proyiding such 
collections do not interfere with the production of the mill. 

5. All grieyances arising in the shop shall be ad- 
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I 

186 justed by the union and the employer. Injthe first 
instance, such grievances shall be submitted to the 

shop committee and the mill foreman or mill superinten¬ 
dent, rei)resenting the employer, and in the event they can¬ 
not adjust such grievances, the matter shall then! be sub¬ 
mitted to the officials of the union and the employer, in the 
events the union and the employer cannot agree, the matter 
shall ])(^ submitted to a board of arbitration, consijsting of 
three persons, one member chosen by the employer, one 
chosen by the union and one member chosen by jthe two 
members previously selected, whose decisions shallj be final 
and binding on both parties. j 

6. There shall be no strikes, or lockouts during tlje life of 
this agrernent unless broken by the company. 

7. This agreement shall commence and be bindin 

parties hereto from the.day of. 

and shall continue in force until the .| day of 

., 193.., and shall autoniatically 

renew itself unless terminated by either party, by giving 
thirtv da vs written notice bv registered mail of its desire 
to terminate this agreement. I 

8. This agreement is intended in two to maintainj a class 
and cordial relations between the company and jits em- 
l)loyees, and the advancement of mutual interest of tlhe com¬ 
pany and its employees. To provide a means of advisable 
negotiations between the company and its employee^ to the 
end that harmony and good will at all times prevailL 

9. And obligations rests upon the management aijid upon 
tlie oi'ganization of employees and upon each empljoyee to 
render sufficient and economical service to the company, the 
public. No employee shall discriminate against tljie com¬ 
pany or the company against the employees.! 

187 10. When a vacancy occurs, the oldest employee of 
the craft in the point of service will be assigned 

thereto, providing he is capable of performing the wprk. In 
case of doubt of fitness, or ability, a fair trial will b|e given 
the employee upon request. If the oldest em])loy(|'e does 
not desire vacancy, the job will be bulletined for a period of 
five days, a copy of the bulletin will be given the locajl chair¬ 
man and any employee desiring the vacany will be ^iven to 
the foreman and local chairman, a bid for said vacancy. No 
regular employee shall be laid off to work extra. i 
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11. Amount of labor will be governed according to the 
following table in each department: 

Picker Room. No employee shall be required to operate 
more than 2 openers or 3 breakers or 4 intermediates of 4 
finishers. 

Card I)e})artment. No employee shall be required to op¬ 
erate more than 17 cards, one stripper, 2 card grinders and 
do their own oiling, 2 slubbers. If there is an odd slubber, 
this man is to drag drawing for all slubbers two. 2 inter- 
mediates, or fwo speeders and 2.70 bank speeders to have 
one s]jare hand, one man on waste machines, and take up all 
waste in card. room. 2 sweepers, 2 roving haulers, and take 
up bobbins. 1 roving marker and clean up bad work. 2 
fixers around fly frames and drawing, not less than 4 draw¬ 
ing hands at present rate of speed. 

12. Spinning Room. No employee shall be required to 
operate more than 8 sides on yarn number 12 to 26, and any 
number below yarn number 12, 6 sides, and 8 spare hands 
and 4 cleaners ovei* entire room. Doffers, doffing frames 

ranging in numbers of yarn from 10 to 14 shall not be 
188 given more than 8 frames or from 14 to 26—10 to 12 
frames. 2 Roving haulers to be maintained in spin¬ 
ning room and will not be required to do any other work 
than his regular oiling. 1 band maker, 2 sweepers, 1 man 
to operate elevator. 2 fixers in spinning room. 

AVinder room. Any winder hand will not be required to 
operate over 40 si)indies of winding on any number of yarn. 
From 8 to 18 or 60 spindles on any number of yarn ranging 
from 18’s to 26 yarn, and 2 yarn dumj)ers will not be re¬ 
quired to do other than dump yarn and empty bobbins. 1 
yarn marker, 1 cone crater, 2 men to take up bobbins, sweep, 
clean off pieces and oil mantles. 1 fixer in Winder Room. 

Packing room. 1 wrap})er, 1 packer, 1 box maker and 
shall not be required to hold more than one job. 

13. If at any time it is deemed necessary to shut down the 
mill, it will be put on bulletin board 48 hours before closing 
down, during the existence of this contract. 


14. No male help is to receive less than 45c per hour. No 
female help is to receive less than 40c per hour, and if she 
is required to operate machines that are operated by male 
help, she must receive the scale of wages set for male helj) 
of 45c per hour. No fixer will receive less than 60c per hour. 
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We require all white help in every room, and uni(j)n mem¬ 
bers. 

15. In witness thereof the parties herejto have 
189 caused these present to the si^ 2 :ned by their duly re¬ 


spective authorized officers and their re| 
seals, to be affixed, the date and vear first above w 


spective 

itten. 


Signed. 


(Not less than 4 watchmen) 

190 EXHIBIT 

National Labor Relations Board 

CASE NO. XRl—Board EXHIBIT !nO. B9 

—Petitioner ! 

—Respondent 

In the matter of Gate City ('ot. Mills 
Date 11/4/35 Witness . j 

I 

SMITH & HULSE, | 

Official Reporters | 

By GEO. C. SUTTON j B 9 

Proposed Agreernent 

This agreement entered into this the day of 

1935 between the | 

hereinafter called the party of the first part and [United 
Textile Workers of America, Local No. [herein¬ 

after called party of the second part, representing the ma¬ 
jority of employees of the party of the first part shfjll be in 
effect for one year from above date, unless chaijged by 
mutual consent. [ 

Section 1—Both parties recognize they have a mutual ob¬ 
ligation in promoting and protecting the interests ^f their 
common industry and agree to co-operate in good i'aith to 
eliminate needless and unnecessary differences, and to do 
everything possible to cause harmony and efficiency in the 
plant of the party of the first part. 
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Section 2—It is further agreed that there will be no in¬ 
dustrial controversy between the parties of this agreement 
during the life of this agreement or renewals hereof, 
neither strike, lockout, or any other concerted action of 
either party against the other, and any differences which 
misrlit arise that cannot be settled bv conciliation shall be 
referred to arbitration, each party selecting two represen¬ 
tatives, these four selecting a fifth to constitute arbitration 
board whose decision shall be final and binding. 

A. Should :the representative of either party fail to se¬ 
lect a representative and, or should they fail to agree on the 
fifth member within 5 davs after the matter had been re- 
ferred to arbitration, the case then shall be referred to the 
Regional Labor Board of the National Labor Relations 
Board. 

Section 3—Party of the first part agrees that no member 
of the second part shall be discharged except for cause 
(cause meaning such as is apparent) and that if layoff is 
necessary from lack of business that seniority shall prevail 
in such layoff, and in re-employement. A seniority list 
shall be prepared by the party of the first part of each de¬ 
partment of the plant and posted on the Bulletin Board of 
the Company during the month of January and July of 
each year that this agreement is in effect. A worker feeling 
that his seniority date is an error shall file a protest within 
30 davs of the dav of the senioritv list. It being understood 
that the party of the first part will not be requested in seni¬ 
ority rule to keep any employees who is not able or compe¬ 
tent toi perform the duties required on the particular 
101 job due worker by his or her seniority. 

Section 4. Party of the second part agrees to use 
its full influence in assisting party of the first part to se¬ 
cure proper health laws for the industry and to co-operate 
in every i)ro])er way with the party of the first part in se¬ 
curing fair and just legislation of every kind to promote 
their industrv. 

Section 5—It is mutually agreed that 8 hours per day 
shall constitute a day’s work and that (5) five days per 
week shall constitute a weeks work. All work in excess of 
(8) hours per day and, or 40 hours per week shall be con¬ 
sidered as overtime and shall be j^aid at time and one half. 

Section 6—^Wages. Thirty cents per hour shall be mini- 
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of Local 


mum wages for all employees except sweepers ^or whom 
minimum wages shall be twenty-five cents per hoi:^r. Exist¬ 
ing rates above these minimums shall not be reduced except 
by mutual consent. If necessary wages for any qlass shall 
be increased to equal the average Southern wagej for such 
class as determined by the United States Department of 
Labor. j 

192 Affidavit \ 

Filed January 15, 1936 

State of Georgia, 

County of Fidton, ss: 

W. C. Pittman, being duly sworn, deposes and s^ys: 

I am a member of the Bargaining Committee, 

Union No. 1938, United Textile Workers of America, lo¬ 
cated at East Point, Georgia. F. S. Parkman, H. G. Pep¬ 
pers and I were designated as members of said Bc^rgaining 
Committee bv said Local Union at a regular meeting held 
on Se])tember 7, 1936. The members of the said 
ing Committee were instructed bv the abovementb 
cal Union to represent the Local Union in collecjtive bar¬ 
gaining with the Gate City Cotton Mills on matters of 
wages, hours and working conditions which affected our 
members or other workers who might be emplovid in the 
said Mills. 

193 As a member of the said Bargaining Committee I 
participated in the drafting and preparation of the 

proposed collective agreement submitted to the Gate City 
Cotton Mills, East Point, Georgia, by the said Bargaining 
committee on September 14, 1935. 


Bargain- 
ioned Lo- 


each 
B 9”. 


I have examined the two photostatic sheets, 
stamped with the facsimile endorsement ‘‘Exhib t 
which are annexed to the affidavit of F. S. Parkman dated 
January 8, 1936, and marked Exhibit ‘‘A”. I identify the 
said photostatic sheets as identical copies of a (Collective 
agreement consisting of six numbered paragrapljs which 
the Bargaining Committee of Local Union No. 193^, United 
Textile AVorkers of America, mailed to Mr. I. C.| Milner, 
V^ice President of the Gate City Cotton Mills, East Point, 
Georgia, on September 14, 1935, together with a letter un¬ 
der the same date, a copy of which is annexed to the said 
affidavit of F. S. Parkman and marked Exhibit ‘‘Bp. Said 
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aj^reeniciit is the oiilv as:reenieiit of anv nature submitted 
bv said Bari^ainiim* Committee, and to the best of mv knowl- 
edsre and belief by any rei)resentative or ag*ent of Local 
Union No. 1938, to the Gate Citv Cotton Mills since Julv 5, 
1935. 

I have examined the copy of agreement entitled “Na¬ 
tional Agreement of the United Textile Workers of Amer¬ 
icaconsisting of fifteen numbered paragraphs, which is 
annexed to the affidavit of Winfield P. Jones dated Decem¬ 
ber 21, 1935, co])y of said agreement being attached to the 
affidavit of F. 8. Parkman dated January 8, 1936, and 
marked Exhibit “C“. Tlie said agreement marked Exhibit 
“C“ was not mailed or submitted to the Gate Citv Cotton 
Mills, East Point, Georgia, by the said Bargaining Commit¬ 
tee with its letter dated Se])tember 14, 1935, or at 

194 anv other time or in anv other manner. 

• » 

This affidavit is given for the purpose of being 
us(‘d as evidence in the above stated matter. 

(Signed) W. C. PITT:MAN. 

Subscribed and sworn to before me, this 8th day of Jan- 
iiarv, 1936. 

(Sd) CLARA E. THOMAS 
(Seal) Notary Public^ Georgia. 

Ny commission expires 11-12-39. 


195 Affidavit. 

Filed January 15, 1936 

State of Georgia, 

Cauuty of Fulton^ ss: 


H. G. Peppers, being duly sworn, de])Oses and says: 

I am a member of the Bargaining Committee of Loral 


Union No. 


United Textile Workers of America, lo¬ 


cated at Easti Point, Georgia. F. S. Parkman, W. C. Pitt¬ 
man and T were designated as members of said Bargaining 
Committee bv said Local Union at a regular meeting held 
on September 7, 1935. The members of the said Bargain¬ 
ing Committee were instructed bv the above mentioned 
Local Union to represent the Local Union in collective bar¬ 
gaining with the Gate Citv Cotton Mills on matters of 
wages, hours and working conditions which affected our 
members or other workers who might be employed in the 
said Mills. 
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As a member of the said Bargaining Committee I ])artici- 
pated in the drafting and preparation of the prdposed col¬ 
lective agreement submitted to the Gate City Coiton ]\nils, 
East Point, Georgia, by the said Bargaining ([/Ommittee 
on September 14, 1935. 

I have examined the two photostatic sheets, each 
196 stamped with the facsimile endorsement j ^‘Exhibit 
B 9”, which are annexed to the affidavit of F. S. 
Parkman dated January 8, 1936, and marked Exhibit “A”. 
I identify the said photostatic sheets as identical! copies of 
a collective agreement consisting of six nunibeli’ed ])ara- 
graphs which the Bargaining Committee of Lol'al Union 
Xo. 1938, United Textile Workers of America, piailed to 
Mr. I. C. Milner, Vice President of the Gate Cilty Cotton 
Mills, East Point, Georgia, on September 14, 1935i, together 
with a letter under the same date, a copy of whfch is an¬ 
nexed to the said affidavit of F. S. Parkman anrl marked 
Exhibit “B”. Said agreement is the only agreement of 
any nature submitted by said Bargaining Committee, and 
to the best of knowedge and belief by any reprcisentative 
or agent of Local Union Xo. 1938, to the Gate Ci ly (''otlv)n 
Mills since July 5, 1935. I 

I have examined the copy of agreement entit|ed ‘‘X^a- 
tional Agreement of the United Textile Workers pf Amei-- 
ica”, consisting of fifteen numbered paragraphs,! which is 
annexed to the affidavit of Winfield P. Jones datejl Decem¬ 
ber 21, 1935, copy of said agreement being attached to the 
affidavit of F. S. Parkman dated January 8, 11936, and 
marked Exhibit “C’k The said agreement markec'^ Exhibit 
“C” was noted mailed or submitted to the Gate Ciljy Colton 
iMills, East Point, Georgia, by the said Bargaining Com¬ 
mittee with its letter dated September 14, 1935, or at any 
other time or in any other manner. 

This affidavit is given for the purpose of beingi used as 
evidence in the above stated matter. 

(Signed) H. G. PEPPET^S. 

Subscribed and sworn to before me, this 8th day bf Janu- 
ai'v 1936. 

(Sgd.) CLARA E. THOMAS 
(Seal) Notary Public Georgia, 

My commission expires 11-12-39. i 
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197 Amended Answer 

Filed January 16, 1936 

Now come defendants, J. Warren Madden, John M. Car- 
niody and p]dwin S. Smith, constituting: the National La1)r)r 
Kelations Board, and for their amended answer to the Bill 
of Com])laint for restraining order and injunction as 
amended, and ])etition for declaratory judgment, heretofore 
filed by the j)laintiff, said amended answer filed with leave 
of Court first had and obtained, admit, deny and aver as 
follows : 

1. Defendants admit that Lola Echols, plaintiff in this 
case, is an employee of the Gate City Cotton Mills, a mill 
located at East Point, Fulton County, Georgia, and deny 
each and every other allegation of Paragraph 1 of said Bill 
of Complaint for lack of information. 

2. Defendants admit each and everv allegation in Para- 
graph 2 of said Bill of Complaint, except that they deny 
tlnit Edwin S. Smith resides in the District of Columbia. 

3. Defendants denv each and everv allei>-ation of Para- 
gra])h 3 of said Bill of Complaint, except that they admit 
that on tiio 7th day of December, 1935, the National Laboi* 
"Relations Board directed that, as part of the investigation 
authorized by the Board to ascertain representatives for 

collective bargaining with said Gate Citv Cotton 

198 Mills, an election bv secret ballot be conducted within 

- ^ 

a period of one week from December 7, 1935, under 
the direction and supervision of Charles N. Feidelson, T^e- 
gional Director of the National Labor Relations Board for 
the Tenth Region. 

4. Defendants denv each and everv allegation in Para- 
graph 4 of said Bill of Complaint, except that defendants 
admit that the aforesaid direction of election provided that 
all the employees of the Gate City Cotton ^lills, except the 
clerical and supervisory force, on the payroll of said Gate 
City Cotton Mills on November 2, 1935, and those employed 
between that date and December 7, 1935, except supervisory 
and clerical employees and those who had quit or had been 
discharged for cause during such period, should be eligible 
to participate; defendants further admit that ])laintiff’ is 
included within the classes of employees eligible to partici¬ 
pate in said ballot. 
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5. Defendants deny each and every allegation of Para¬ 

graph 5 of the Bill of Complaint, except that (jlefendanls 
admit that the aforesaid ballot was to determiiie whether 
or not said employees desire to be represented byj Local No. 
1938 of the United Textile Workers of Americk. Defen¬ 
dants further aver that said secret ballot is meijely a part 
of the investigation authorized by the National jLabor Re¬ 
lations Board, that the Rules and Regulations of ^^aid Board 
provide in Article III, Section 9, for review of tljie conduct 
of said ballot and the consideration of objections to said 
ballot which may be filed with the Board, and tluit it is im- 
])ossible at this time to state what action, if anj.’, the Na¬ 
tional Labor Relations Board would take if a mjajority of 
the em])loyees eligible to participate in said ballbt were to 
select said Local No. 1938, United Textile Workers of 
America. j 

6. Defendants admit that portion of Paragra])h 6 which 

recites the ])i*ovisions, in part, of the National Labor Rela¬ 
tions Act, but deny each and every allegation coktained in 
the remainder of said Paragraph. j 

Further answering said Paragraph, defendants javer that, 
for the reasons set forth more fully in Paragraifh 9 here¬ 
inafter, under the terms of the National Lkbor Rela- 
199 tions Act the taking of a secret ballot, a$ contem¬ 
plated and intended by defendants, would have no 
legal effect whatsoever upon the right of the GatejCity Cot¬ 
ton Mills to bai'gain with its employees or their representa¬ 
tives either collectively or individually. i 

Further answering said Paragraph, defendants javer that 
under the terms of the National Labor Relations Apt neither 
the defendants as members of the National Labor Relations 
Board or any of their agents have any jurisdiction or au¬ 
thority to coerce the Mills or anyone else to bargain with 
its employees collectively or at all or to perform dr refrain 
from performing any act whatsoever; under thO express 
terms of said Act the sole and exclusive authoritv tb enforce 

^ I 

the provisions of said Act lies with the appropriate United 
States Circuit Court of Appeals upon review by sijch Court 
of Appeals of any order of the defendants madp as said 

Board. j 

Further answering said Paragraph, the defendants aver 
that in the event of the holding of said election ahd in the 
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further event said union is selected by the employees of 
the l^Iills to rei)resent them in collective bari^aining with the 
Mills, the defendants will not proceed in any manner against 
the Mills, nor under the terms of said Act will the defen¬ 
dants have authority to proceed, unless there is first filed 
with said Bohrd a new charge against the ^lills alleging an 
unfair labor practice to have been committed by the Mills; 
and that in any event, in no proceeding under the Act would 
any ])enaky or loss of any kind be incurred by the Mills 
pending final determination of its rights before the ])roi)er 
r’ii'cuit Court of Appeals, and then only for contempt of 
said Circuit Court in the further event of refusal by the 
])laintiff to com]dy with any decree made by said Circuit 
Court. 

7. Defendants denv each and everv allegation contained 
in Paragraph? of the Bill of Complaint, except that the de¬ 
fendants admit that representatives of Local Xo. 1938 sub¬ 
mitted a form of contract to the Mills claiming to represent 
tiic employees of the Mills and as a basis for discussion be¬ 
tween the union and the Mills; the defendants further 
200 admit that the Mills refused to execute said contract 
and aver that at said time and at all times thereafter 
said ^lills has refused to participate in any discussion 
whatsoever regarding said contract. 

Further answering, the defendants aver that in Febru¬ 
ary, 1935, there was submitted to the Mills by representa¬ 
tives of said union a proposed form of contract, which said 
contract read in part: “We require all white help in every 
room and union members.’’ Said offer of contract was not 
acce])ted by the Mills and ^was never entered into by the 
])arties. Thereafter said union, in a continuation of its at¬ 
tempt to bargain in good faith with the Mills, modified its 
])roposais by abandoning said provisions, and no such or 
similar provision was contained in the proposed contract 
submitted by the representatives of the union to the Mills 
on or about the 14th day of September, 1935, and heretofore 
adverted to. 

Further answering said Paragraph, the defendants aver 
that while said union, on the one hand, has heretofore con¬ 
tended at the time of the filing of its petition for investiga¬ 
tion and certification with the said Board, and at the time 
of the hearing held thereon at Atlanta, Georgia, that it 
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represented the majority of the employees of the Mills, said 
plaintiff, on the other hand, at said hearing, in [her sworn 
testimony as a witness at said hearing, did deni that said 
union represented such a majority. | 

In this connection the defendants further avqr that the 
Gate City Cotton Mills, heretofore designated hs respon¬ 
dent in the course of that proceeding then and no|^v pending 
before the defendants as members of said Board, which said 
])roceeding is designated as ^‘United States ofj America, 
i^efore the National Labor Relations Board, In the Matter 
of Gate City Cotton Mills and Local No. 1938, United Tex¬ 
tile Wo^-kers of America, Tenth Region, Case Nb. X-R-l”, 
and which said Gate City Cotton Mills is plaintjitf in that 
})roceeding pending before this Court entitled “Gate City 
Cotton stills. Plaintiff, v. J. AVarren Madden, et ai, 
201 In Ecpiity No. 60510’’, did assert at said hcuiring that 
said union did not represent a majority of the em- 
l)loyees of said Gate City Cotton Mills. 

The defendants further aver, accordingly, that it was 
upon consideration of said conflicting claims thqt they, as 
said Board, did in their decision, and as the basii for their 
direction of election, make the following finding:! 

“9. The Gate City Cotton Mills denies that jhe Union 
represents a substantial number of employees; the United 
Textile \Vorkers of America, Local No. 1938 clapns repre¬ 
sentation of a majority. These conflicting asserjions have 
given rise to a question concerning the represehtation of 
employees, which question is rendered the more [liffic^nlt to 
resolve by reason of the confusion existing amoijg the em¬ 
ployees, arising from petitions and counter-i^etjtions, au¬ 
thorizations signed and repudiated. 

10. A question concerning representation has arisen 
among the employees of the Gate City Cotton Mills within 
the meaning of Section 9(c) of the Act. (Page 12,|‘Decision 
of the Board’) | 

The defendants further aver that because of isuch con¬ 
flicting claims, after consideration of all the evidence sub¬ 
mitted at said hearing, the defendants, as said I^oard, did 
direct said election by secret ballot to be held fo| the pur¬ 
pose of allaying and eliminating the confusion a]nd unrest 
resulting from such conflicting contentions. i 
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8. Defendants deny each and every allegation in Para¬ 
graph 8 of said Bill of Complaint, except that they admit 
that plaintitf was at one time a member of said Local Union 
but has severed her connection therewith and that plaintiff 
is unwilling to be represented by said Local. Further an¬ 
swering the allegations of said Paragraph 6, defendants 
aver that the officers and bargaining committee of said 
Local, through whom it would act in carrying on collective 
bargaining with the Gate City Cotton Mills, are not an¬ 
tagonistic to plaintiff and are desirous of protesting plain¬ 
tiff’s interests as an employee of the Gate City Cotton 

Mills, and are willing to represent plaintiff fairly, 
202 honestly and without discrimination, in collective 

bargaining with said Mills. 

9. Defendants deny each and every allegation of Para¬ 
graph 9 of said Bill of Complaint. 

Further answering the allegations of said Paragraph 9, 
defendants aver that under the terms of said National La¬ 
bor Relations Act the taking of a secret ballot and the cer¬ 
tification of representatives in accordance with the pro¬ 
visions of Section 9(c) thereof would have no legal effect 
whatsoever upon the rights of plaintiff to bargain with her 
employer, the Gate City Cotton Mills, or upon the obliga¬ 
tion of the Gate Citv Cotton Mills to bargain collectivelv 
with said Union; that said ballot and certification is merely 
the determination and publication of the facts as what 
agency, if any, has been designated by a majority of the 
employees of the Gate City Cotton Mills for the purpose 
of collective bargaining; that the Gate City Cotton Mills is 
under no obligation under the National Labor Relations Act 
to bargain collectively with the representatives certified by 
the National Labor Relations Board merely by virtue of 
said certification; that the obligation of the Gate City Cot¬ 
ton Mills under said Act to bargain collectively with the 
representatives of its employees does not arise unless and 
until said representatives specifically request any particu¬ 
lar matter be made the subject of such collective bargain¬ 
ing; that therefore the secret ballot and certification would 
not prohibit the Gate City Cotton Mills from bargaining 
with the plaintiff or deprive the plaintiff of her right to bar¬ 
gain with said Mills. 
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Further answering the allegations of said Paragraph 9 
of the Bill of Complaint, defendants aver that in no event 
would plaintiff be deprived of the right to confer tvith her 
employer or to ])resent grievances to her employ<3r or to 
bargain with her employer concerning such matters as were 
not inconsistent with any collective agreement arjt-ived at 
between the employer and the representatives designated 
by a majority of its employees; that insofar as phuntiff is 
deprived of any right to bargain with her epiployer 
203 bv virtue of the National Labor Relations Act, such 
deprivation arises out of reasonable and lawrul regu¬ 
lation for a legitimate purpose and is valid under ijhe laws 
and Constitution of the United States. 1 

10. Defendants deny each and every allegation ip Para¬ 
graph 10 of said Bill of Complaint. Further answering the 
allegations of said Paragraph 10, defendants aver jhat un¬ 
der the terms of the National Labor Relations Act jthe Na¬ 
tional Labor Relations Board is not authorized to proceed 
to force the Gate Citv Cotton Mills to bargain collectivelv 
unless and until a charge alleging refusal to bargaii^ collec¬ 
tively has been filed with it; that no such charge hgs been 
filed; that should such charge be filed, said Boar(| would 
then, under the terms of said Act, exercise its discrc^tion as 
to whether or not to proceed under said Act; tha^ in no 
proceeding under the Act would any fine or penaltyj or loss 
of any kind be incurred pending final determinatioti of all 
issues by a Circuit Court of Appeals, and then only ^or con¬ 
tempt of court after its decree. Further, in answeij* to the 
allegations of said Paragraph 10, defendants aver jthat in 
any proceeding against the Gate City Cotton Mills| under 
Sections 8(5) and 10 of said Act, plaintiff would have the 
right to request the National Labor Relations B(|ard to 
intervene in such proceedings and become a party thereto; 
that in the event such request were denied by said I Board, 
plaintiff would have the right to obtain a review of said 
denial in the appropriate Circuit Court of Appeal^; that 
under Section 10 of said Act any person aggrieved by final 
order of the Board may obtain review thereof by filing a 
petition for such review in the proper Circuit Court'of Ap¬ 
peals. Defendants therefore aver that in the ev^nt the 
Board were to proceed under Sections 8(5) and lOlof the 
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Act to compel the Gate City Cotton Mills to bargain col¬ 
lectively with the representatives of its em})loyees, the 
plaintiff has full opportunity to assert her right in sucli 
proceedings and in the courts of the United States befoi-e 
she suffers any injury whatsoever. 

11. Defendants deny each and every allegation in 
204 Paragraph 11 of said Bill of Complaint. Further, 
in answer to the allegations of Paragraph 11, defen¬ 
dants aver that the plaintiff would have full opportunity to 
protect whatever rights she has at the time there is imme¬ 
diate danger of injury to such alleged rights, either by in¬ 
tervention or review of the Board’s order, as stated in 
Paragraph 10 hereof, or by proper proceedings at the time 
the representatives designated by a majority of the em¬ 
ployees undertake to bargain collectively with the Gate 
Citv Cotton Mills. 

12. Defendants deny each and every allegation in Para¬ 
graph 12 of the plaintiff’s Bill of Complaint. 

Further answering said Paragra})h, the defendants aver 
that the National Labor Relations Act is valid and consti¬ 
tutional and no constitutional right of plaintiff is in any 
manner invaded or threatened bv invasion bv reason of 
any action taken or contemplated by the defendants as 
members of said National Labor Relations Board. 

13. Defendants deny each and every allegation in Para¬ 
graph 13 of the Bill of Complaint. Further answering said 
Paragraph, the defendants aver that the National Labor 
Relations Act provides a plain, adequate and exclusive 
jurisdictional review which is a bar to the remedy by in¬ 
junction; that the plaintiff has failed to exhaust the ad¬ 
ministrative remedies available to her; and that the equity 
jurisdiction cannot be supplied by imputing to the Board, 
or its members, an intention to exercise its or their powers 
in an arbitrary, capricious, unfair or improper manner. 

14. Defendants deny each and every allegation in Para¬ 
graph 14 of the Bill of Complaint, except that they admit 
that the Gate ;City Cotton Mills is a corporation organized 
and existing under the laws of the State of Georgia. 

Further an$wering the allegations of said Paragraph 14, 
defendants aver that the Gate City Cotton Mills is engaged 
in the manufacture, sale and distribution of yarn used in 
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the knitting of hosiery and underwear; that said Mills sells 
and ships from said plant approximately 1,400,00(|) pounds 
of yarn a year; that of this amount approjximately 

205 620,00 pounds, or somewhat over 44%, are ^old and 
shipped to places outside the State of Georgia; that 

the greater proportion of the yarn sold and shipped to 
States outside the State of Georgia is distributed in Ten¬ 
nessee; that the yarn produced by the Gate City Cotton 
Mills is also distributed in Mississippi, Alabama, Minnesota 
and New York; that in addition to the foregoing States 
there are mills in North Carolina, South Cjarolina, 
Pemisvlvania and other States, which use thb same 
type of yarn as is produced by the Gate City 
Cotton Mills and are potential markets for the prod¬ 
ucts of said Gate City Cotton Mills; that Mr. I. E. 
Milner, vice-president of the Gate City Cotton Mill^ makes 
a number of trips outside the State of Georgia ea^h year 
for the purpose of selling the products of said infills in 
interstate markets; that the Gate City Cotton Mill^ adver¬ 
tises its products in the Textile World, a trade publication 
with a circulation of 10,000 in the cotton producing and 
cotton manufacturing States; that a strike occurred in the 
Gate City Cotton Mills in September, 1934, during which 
the mill ceased operations for a period of abouf; three 
weeks; that the products of the Gate City Cotton Mills con¬ 
stitute a continuous flow of commerce among the States; 
that on the basis of experience in the Gate City | Cotton 
Mills and other plants in the same and other industries, the 
denial by said Gate City Cotton Mills of the right! of its 
employees to organize and the refusal by said Mill^ to ac¬ 
cept the procedure of collective bargaining with its em¬ 
ployees burden and obstruct said commerce and the free 
flow thereof and have led and tend to lead to labor disputes 
burdening and obstructing such commerce and the frbe flow 

thereof. I 

15. The defendants deny each and every allegaljion in 

Paragraph 15 of the Bill of Complaint. j 

16. Defendants deny each and every allegation in| Para¬ 
graph 16 of the Bill of Complaint. I 

Further answering said Paragraph, the defendants 

206 aver that this proceeding does not involve an jactual 
controversy within the meaning and intent the 
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Federal Declaratory Judgments Act; that all of the parties 
affected herein, and especially Local Union Xo. 1938, are 
not before the Court; that the plaintiff has a complete and 
adequate remedy at law and under the administrative pro¬ 
cedure set up by said National Labor Relations Act; and 
that any declaratory relief which the Court might grant 
would not terminate the proceedings giving rise to the suit 
herein. 

Said Local Union No. 1938, United Textile Workers of 
America, is an indispensable party in this case, and said 
Local has not been made a party hereto and is not subject 
to the jurisdiction of this Court. 

Under all the circumstances in these premises, in the 
exercise of a sound judicial discretion, the Court should 
refuse to grant to the plaintiff any relief under the provi¬ 
sions of said Federal Declaratory Judgments Act, or other¬ 
wise. 

Wherefore the defendants, having answered plaintiff’s 
Bill of Complaint as amended, pray that the injunctions 
and declaratoiy judgment prayed for in said Bill of Com¬ 
plaint be denied; the defendants have their costs and dis¬ 
bursements herein; and such other relief as to the Court 
may seem just and proper. 

s/ J. WARREN MADDEN 
Chair man j 

National Labor Relations Board 
s/ JOHN M. CARMODY 
Member, 

National Labor Relations Board 
s/ EDWIN S. SMITH 
Member, 

National Labor Relations Board 

CHARLES FAHY, 

ROBERT B. WATTS, 

Attorneys for National 
Labor Relations Board, 

207 United States of America, 

District of Columbia, ss: 

J. Warren Madden, John M. Carmody and Edwin S. 
Smith, being duly sworn, depose and say that they consti¬ 
tute the National Labor Relations Board and are the defen- 
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dants in this case; they have read the within ameijded an¬ 
swer and know the contents thereof; and they know fhe alle- 
ij^ations therein set forth to be true, except those set forth 
upon information and belief which they believe to be true. 

s/ J. WAEREN MADDEN | 
Chairman, \ 

National Labor Ralationy Board 

s/ JOHN M. CARMODY i 
Member, j 

National Labor Relations^ Board 

s/ EDWIN S. SMITH | 

Member, \ 

National Labor Relation.^^ Board 

Subscribed and sworn to before me this 15th day of Jan- 
uarv, 1936. 

JOHN E. LAWYER 

(Seal) Notary Public, District\of 

Columbia I 

I 

]\ry commission ex])ires September 8, 1939. 

Copy received January 15, 1936 | 

REYNOLDS ROBERTS{[)N 
DOUGLAS L. HATCH 

Attys for Plaintiff | 

Let this be filed | 

ADKINS J I 

208 Order Continuing Buie to Show Cause, 

Filed January 16, 1936 

I 

This cause came on to be heard on the Rule to| Show 
Cause heretofore issued on December 31, 1935, anjd con¬ 
tinued to January 16, 1936, and thereupon, upon conj>idera- 
tion thereof, it is this 16th dav of January, 1936, I 
ORDERED that said Rule to Show Cause be continued 
to 21st, January, 1936, at 10 o’clock a. m. I 

JESSE C. ADKINS j 

Justick. 
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No Objection: 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
Counsel for Plaintiff 

CHARLES FAHY 
ROBERT B. WATTS 

Counsel for Defendants. 
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IN THE i 

] 

SDPREME COURT | 
of the District of CoIinnb|la 

I 

Holding an Equity Court ! 


Mrs. Lola Echols, 

College Park, Georgia, 

Plaintiff, 

V. 

J. Warren Madden, 

John M. Carmody and 

Edwin S. Smith, 
Constituting the National 
Labor Relations Board, 

Defendants. 


FINDINGS OF FACT AND CONCLUSIONS |oF LAW 

In the above-entitled cause heard befor^ the un¬ 
dersigned, Associate Justice of the Suprerne Court 
of the District of Columbia, sitting in Equity Divi¬ 
sion No. 2, on an application by the plaintiff for an 
injunction pendente lite against the defendants, the 
Court, from the pleadings, affidavits and | exhibits 
filed, makes the following findings of fact an^ reaches 

i 

the following conclusions of law: I 
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Findings of Fact 

1. The plaintiff is a citizen of the United States 
and of the State of Georgia, and a resident of College 
Park, Georgia; is an employee of the Gate City Cot¬ 
ton Mills, a corporation organized and existing under 
the laws of the State of Georgia, and operating a 
mill located at East Point, Fulton County, Georgia, 
and has been an employee of said Mills for the past 
thirteen years, engaged as a spinner in the manu¬ 
facture of cotton yarn in said Mills. 

2. The defendant J. Warren Madden is Chairman 
and member, and the defendants John M. Carmody 
and Edwin S. Smith, are members of the National 
Labor Relations Board, appointed by the President 
of the United States by and with the advice and con¬ 
sent of the Senate, pursuant to the authority of the 
National Labor Relations Act, approved July S, 
1935, and are at present acting as the National Labor 
Relations Board, said Board having its principal 
office in the District of Columbia. 

3. On October 12, 1935, Local No. 1938 of the 
United Textile Workers of America petitioned the 
National Labor Relations Board for an investigation 
and certification of representatives pursuant to Sec¬ 
tion 9(c) of the National Labor Relations Act. On 
October 14, 1935, said Regional Director prepared 
and forwarded to the National Labor Relations 
Board a formal report respecting the matters con¬ 
tained in said petition. 

4. On October 16, 1935, the defendants, acting as 
said Board, and pursuant to Section 9(c) of said 
Act and Article II, Section 3 of the National Labor 
Relations Board Rules and Regulations—Series 1, or- 
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dered the Regional Director for the Tentjh Region, 
National Labor Relations Board, to conduct an in¬ 
vestigation, and in connection therewith provide for 
an appropriate hearing upon due notice,! upon the 
question concerning the representation of Employees 
and affecting commerce alleged by said Ij^ocal No. 
1938 in its petition to have arisen. ! 

5. Pursuant to said order of the defendajits, acting 
as said Board, notice of hearing was issujsd by the 
Regional Director for the Tenth Region o|i October 
23, 1935, setting the hearing for Novembe^ 4, 1935. 
Said notice of hearing was duly served u{|on Local 
No. 1938 and said Gate City Cotton Mills, ^nd hear¬ 
ings were held on November 4, 5, 6 and 8j, 1935, at 
Atlanta, Georgia, before a Trial Examiper desig¬ 
nated by said Board. At said hearing said Gate City 
Cotton Mills appeared, was represented by counsel, 
and filed numerous objections to the calling and hold¬ 
ing of such hearing, particularly with respect to the 
jurisdiction of the defendants to call and Hold such 
hearing and to the invalidity of the Nationjal Labor 
Relations Act and all action taken thereunc^er as be¬ 
ing in violation of the rights of the plaintiff! as guar¬ 
anteed by the Constitution of the United States. 

6. Thereafter, on December 7, 1935, thd^ defend¬ 
ants, acting as said Board, and pursuant tq the au¬ 
thority vested in it by Section 9(c) of the National 
Labor Relations Act, directed that as part qf the in¬ 
vestigation previously authorized, an electipn by se¬ 
cret ballot be conducted within a period of qne week 
from the date of its direction of election upder the 
supervision of the Regional Director for tl^e Tenth 
Region, among the employees, except the cleijical and 
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supervisory force, on the payroll of said Mills on No¬ 
vember 2, 1935, and those employed between that 
date and the date of the Board’s direction of election, 
excepting supervisory and clerical employees and 
those who quit or had been discharged for cause dur¬ 
ing such period, to determine whether or not they 
desired to be represented in collective bargaining by 
Local No. 1938 of the United Textile Workers of 
America. Plaintiff is included in the classes of em¬ 
ployees eligible to vote in said election. 

7. Thereafter the Regional Director for the Tenth 
Region, pursuant to said direction of the Board, an¬ 
nounced that the election directed to be conducted by 
the Board would be held on December 14, 1935. 

8. The election announced as described in para¬ 
graph 6 above was not held on December 14, 1935, 
nor on any date thereafter as a result of the pendency 
of these proceedings and orders and stipulations en¬ 
tered therein. 

9. It has been stipulated by counsel in open court 
that the amended and verified answer of the defend¬ 
ants may be considered by the Court as the return of 
the defendants to the rule to show cause issued herein; 
that all affidavits, exhibits and other documents filed 
in this cause by any party thereto up to and includ¬ 
ing January 16, 1936, may be regarded as included 
in the record upon which the application for tem¬ 
porary injunction was heard and is to be decided; 
and that any'such affidavits, exhibits or documents 
filed by the defendants up to and including January 
16, 1936, in the case of Gate City Cotton Mills v. 
Madden, et al., in Equity No. 60310, now pending in 
this Court, may be regarded as having likewise been 


4 


filed in this cause as a part of the record upcfn which 
this application for temporary injunction wbs heard 
and is to be decided. | 

10. Present contractual arrangements bet?]*/een the 
plaintiff and her employer, the Gate City Cotton 
Mills, will not be changed or affected in anyj manner 
by reason of the holding of the election as directed 
by the defendants or the certification of th(^ results 
of the election; nor will the plaintiff’s righ^ to bar¬ 
gain individually with her employer or her! present 
status in relation to her employer be changed or af¬ 
fected in any manner by such election or certi^cation. 

i 

11. The Gate City Cotton Mills, the employer of 
the plaintiff, has brought suit in this Court| in the 
case entitled ^^Gate City Cotton Mills v. Madden, et 
al/\ in Equity No. 60310, asking for injuncti\|e relief 
against the defendants in this proceeding to prevent 
the aforementioned election and alleging that the Na¬ 
tional Labor Relations Act is unconstitutional. 

I 

12. I am not convinced from the record add evi¬ 
dence that the holding of the election sought to be 
enjoined or the certification by the defendant^ of the 
result thereof will cause the Mills to discharge the 
plaintiff from her present employment or wiljl cause 
the Mills to refuse to negotiate directly wjth the 
plaintiff concerning wages, hours and conditions of 
her employment, and therefore I am unable to find 
that the plaintiff will suffer any great or irreparable 
damage by reason of the holding of such election or 

the certification of the result thereof. 1 

1 

13. No charge under the National Labor! Rela¬ 
tions Act that the Gate City Cotton Mills hjas en¬ 
gaged in or is engaging in any unfair labor pi[actice 


I 
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under Section 8 of said Act has been filed by any per¬ 
son with the National Labor Relations Board or any 
of its representatives or agents. 

14. All actions taken by the defendants and their 
representatives and agents in connection with said 
petition filed by Local No. 1938 have been solely in 
pursuance > of and in strict accordance with their 
duties under the National Labor Relations Act. 

Conclusions of Law 

1. Under the terms of the National Labor Rela¬ 
tions Act neither the taking of a secret ballot nor the 
certification of representatives has any legal effect 
upon the rights of the Gate City Cotton Mills to 
bargain either collectively or individually with all 
or any of its employees or their representatives, or 
upon any existing contracts of employment between 
said Mills and all or any of its employees. Such 
ballot and certification are merely the determination 
and publication of the facts as to what agency, if any 
has been selected by a majority of the employees of 
said Mills for the purposes of collective bargaining. 
The obligation of said Mills under the Act to bar¬ 
gain collectively with the representatives designated 
or selected by a majority of its employees in a proper 
unit does not arise unless and until such representa¬ 
tives are selected by majority vote and request such 
collective bargaining, and arises if at all only as to 
such matters as such representatives specifically re¬ 
quest be made the subject of such collective bar¬ 
gaining. 

2. Under the terms of the National Labor Rela¬ 
tions Act the National Labor Relations Board has 
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no authority to proceed against the Gate City Cotton 
Mills for engaging in an unfair labor practic^ unless 
there has first been filed with said Board a| charge 
alleging that said Mills has engaged in suchj unfair 
labor practice. In the event such a charge is filed, 
the Board has discretion whether or not to i|)roceed 
against said Mills. If the Board does determine to 
proceed, it may do so only by issuing a complaint 
stating the charges which have been filed andi giving 
notice to said Mills of a hearing before thej Board 
or its agent. In any such proceeding the pjlaintifip 
has the right to petition the Board to intervene and 
the Board may permit the plaintifif to intervene and 
to present testimony. If the Board issues an}| order 
by which the plaintiff is aggrieved, the plaintijff may 
petition the proper court for review of such| order 
and may, prior to enforcement of said order, iobtain 
a full determination of her rights through the courts. 

3. Plaintiff is not threatened with or in daniger of 
suffering any great or immediate injury cognizable in 
equity for the purpose of issuing an injunction by 
reason of the matters set forth in the findings ojf fact. 

4. In view of the foregoing conclusions the jCourt 

does not pass upon the constitutionality of the Na¬ 
tional Labor Relations Act. ! 


Jesse C. Adkiins, 

Justicd^. 


January 22, 1936. 
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IN THE 

SUPREME COURT | 
of the District of Colnmljia 

Holding ax Equity Court i 


Lola Echols, 

Plaintiff, 

V. 

J. Warrex Maddex, 

JOHX M. Carmody and 
Edwix S. Smith, 

constituting the 

National Labor Relations Board, 

Defendants. 

PLAINTIFF’S EXCEPTIONS TO THE CbURTS 
FINDINGS AND CONCLUSIONS AND REFUSALS 
TO FIND AND CONCLUDE j 

I. Plaintiff excepts to Findings of Fact l^os. 10, 
12 and 14 made and entered by the Court herein, and 
to each and every part thereof, and to each si^ch find¬ 
ing and part thereof, severally, as not supported by 
and as contrary to the pleadings and the evidence; as 
constituting in whole or in part conclusions |of law; 
and as erroneous in fact and in law; and as ilnconsis- 

I 

tent with facts found or not denied. 
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II. Plaintiff excepts to each and every conclusion 
of law reached and entered by the Court herein 
(Conclusions Nos. 1, 2, 3 and 4), severally, and to 
each and every part thereof, severally, as erroneous 
in law; as contrary to the pleadings, the evidence, and 
the law; and as not supported by the pleadings or the 
evidence; and as inconsistent with facts found or not 
denied. 

III. Plaintiff e.xcepts to the failure and refusal 
of the Court to accept and adopt the plaintiff’s pro¬ 
posed findings of fact as follows, or the substance of 
them; and to the failure and refusal of the Court to 
adopt each of such findings and each part thereof, 
severally, or the substance thereof: 

1. The Gate City Cotton Mills (hereinafter 
called the ‘‘Mills”) conducts a manufacturing 
establishment located at East Point, Fulton 
County, Georgia. Its business consists of 
processing raw cotton into yarn and selling the 
yarn thus produced wholesale to a limited num¬ 
ber of customers. It does not sell its product in 
the retail trade. It operates only the one mill. 
The raw cotton used in its business is grown in 
Cjeorgia, is purchased by the Gate City Cotton 
Mills in Georgia, and passes through no other 
State in transit to its mill and is processed in that 
State. All of its employees, including the plain¬ 
tiff*, are engaged in, and in connection with, the 
manufacture of yarn in and around said mill. 

2. On September 14, 1935, Local No. 1938, 
United Textile Workers of America, a labor or¬ 
ganization, presented to said Gate City Cotton 
Mills by letter a form of proposed agreement be¬ 
tween said Local and said Mills relating to the 
wages, hours and working conditions of employ- 
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ees in the Gate City Cotton Mills. Iji said pro¬ 
posed form of contract it was provided that said 
Union was recognized as empowered |to bargain 
collectively for all employees of Gatej City Cot¬ 
ton Mills and it was provided that all grievances 
arising in the shop should be adjustep between 
the Mills and said Union. On September 17, 
1935, said Mills by letter refused to jenter into 
any such agreement or to meet with the repre¬ 
sentatives of said Local for the purpose of dis¬ 
cussing such an agreement. Previously, the said 
Union had, in October, 1934, and againlin Febru¬ 
ary, 1935, submitted closed shop contracts, which 
had also been rejected by said Mills. | 

3. The plaintiff Echols was at one time a 
member of Local Union No. 1938 of tpe United 
Textile Workers of America but has severed her 
connection therewith and is antagonistic to said 
Union, its officers and its aims and purfjoses, and 
regards said officers and the aims and [purposes 
of said Union as antagonistic to herself, and is 
not willing to be represented by said l|Jnion. 

4. Local Union No. 1938 in its petitijon to the 

National Labor Relations Board on October 12, 
1935, asserted that it represented a majjority of 
the employees of the Gate City Cottojn Mills. 
The Board in its decision found that said Local 
Union No. 1938 has been selected by alsubstan- 
tial number of employees of the Gate City Cot¬ 
ton Mills. The plaintiff alleges that ijn so far 
as she knows the assertion of Local Uriion No. 
1938 that it represented a majority of jthe em¬ 
ployees is true. The said union contends that 
it now represents a majority of the employees of 
the Gate City Cotton Mills. I 

5. The practice and custom of the G^te City 
Cotton Mills when a shift of employee^ is dis¬ 
continued is to lay off all of the employees in a 
group working on that shift and when said shift 
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is resumed said Mills takes back all of those who 
have previously worked for it who are available 
and only employs new employees to fill up va¬ 
cancies. The plaintiff has enjoyed the benefit 
of the aforesaid custom of employment and re¬ 
employment during her thirteen years of em¬ 
ployment with said Mills. 

6. The Gate City Cotton Mills does not de- 
'sire and would not voluntarily recognize any 
representative designated or selected by a ma¬ 
jority of its employees as the sole representative 
of all of its employees for the purpose of collec¬ 
tive bargaining in respect to rates of pay, wages, 
hours of employment, and other conditions of 
employment, nor would it deal with such rep¬ 
resentatives on behalf of all its employees, unless 
required to do so by law but resistance to the ac¬ 
tions of defendants to force said Mills to do so 
would entail great expense and inconvenience on 
the part of such Mills and in order to avoid such 
expense and inconvenience it may recognize the 
representatives selected by the majority of its em¬ 
ployees as the sole representative under the sta¬ 
tute of all of its employees and enter into collec¬ 
tive bargaining with them, thereby breaching 
plaintiff's employment contract. The plaintiff 
has no control over her employer, the Mills, and 
there are no means provided or existing for her 
to test the constitutionality of said Act as applied 
to her, or the validity of said Board’s actions, ex¬ 
cept in this proceeding. She has been informed 
by her said employer that by force of the Na¬ 
tional Labor Relations Act it will be required to 
deal in the future only with representatives se¬ 
lected or designated at the proposed election to 
be held under the Act and to cease to deal with 
her indiyidually and that it will be required to 
terminate the existing contract relationship be¬ 
tween the plaintiff and the Mills. 
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7. It is the purpose of Local Union 1938 

and of the National Labor Relations Board, 
under the machinery of the National L^bor Re¬ 
lations Act, to unionize the mill of Gate City 
Cotton Mills and to force the said mill to deal 
only with the said Union and to employ only 
members of the said Union. | 

8. If the said Union be designated orj selected 
as the exclusive representative of all the| produc¬ 
ing employees of the Mills for the puirpose of 
collective bargaining as provided in| Section 
9(a) of the statute, it will have the pjower to 
propose as a condition of any such collecf:ive bar¬ 
gain that the Mills be completely unionized and 
the closed shop put in force; and the sajd Mills 
and many of its employees, including the plain¬ 
tiff herein, believe and apprehend, as a fesult of 
proposals, communications and statemenlts made 
by the said Union and its officers and rpembers, 
that it is the purpose of said Union to ijinionize 
the said Mills and to put the closed shop into 
effect, and further apprehend and fear |that the 
employees who do not join the Union prior to 
the said election and vote for it at said jelection 
will thereafter not be permitted to beconie mem¬ 
bers of the Union, will lose their emhloment 
with the Mills, and will not be able to secure 
employment in any other union cotton rhill. 

9. An agent of the National Labor Rjelations 

Board solicited and advised with the dayj watch¬ 
man at the Gate City Cotton Mills in! an en¬ 
deavor to influence him to advise employees of 
said Mills that it was compulsory for siich em¬ 
ployees to vote at the election contemplated to 
be held on December 14, 1935. | 

10. Members and representatives of thb Local 
Union No. 1938, United Textile Worjkers of 
America, shortly before the date of the pi[oposed 
election on December 14, 1935, threaten^ non- 
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union employees of the Gate City Cotton Mills 
that if the non-union members did not become 
members of the union and vote at the contem¬ 
plated election in favor of the Union as their 
representative, they would no longer have any 
jobs; that only Union members would be em¬ 
ployed in said Mills; that it was necessary for 
non-union employees of the Gate City Cotton 
Mills to join said Union before the contemplated 
election, for the opportunity to join later would 
be denied them; and that as a result of the con¬ 
templated election, in which the Union would 
win, the non-union members would not be recog¬ 
nized at all and that Gate City Cotton Mills 
would become “a closed shop” and that such non¬ 
union members would not be able to obtain jobs 
or positions in any other cotton mill. 

11. That for the period since about Septem¬ 
ber, 1935, the relationship between the em¬ 
ployees themselves and their relationship with 
the officials of Gate City Cotton Mills have been 
disturbed by agitation with respect to the at¬ 
tempted unionization of the Gate City Cotton 
Mills by representatives and members of Local 
Union No. 1938 and the endeavor on the part of 
the members and representatives of said Union 
to have said Union selected as the representa¬ 
tives of the employees of said Mills for the pur¬ 
poses of collective bargaining pursuant to the 
provisions of the National Labor Relations Act; 
and such conditions have been aggravated by 
agitations before the said Board and by the pro¬ 
posed holding of said election; all of which has 
resulted in unpleasant and disturbed relations 
among employees and between employer and 
employees and has interfered with the efficient 
performance of their duties by employees; and 
has resulted in serious disturbance of the pre¬ 
existing harmonious relations between said Mills 
and its employees. 
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12. The calling of said election by fhe de¬ 

fendants has resulted in controversies, 4isputes 
and frictions, between employees of th|e Gate 
City Mills and between some of such emjployees 
and said Mills. i 

13. The defendants have acted in accojrd with 
said Local 1938 in attempting to carry put the 
commands and further the policy of sa^d Act. 
The election ordered by the defendant^ is not 
one to determine whom the employees pf said 
Mills desire to represent them, or whether they 
desire any representative or any collective bar¬ 
gaining at all, but is solely for the purpose of 
determining whether the employees desire said 
local as their statutory representative, j Mem¬ 
bers and agents of said Local were requested by 
agents of the Board to distribute the j^oard’s 
election notice bulletins to the employee^ of the 
Mills, and such Union members and agenits were 
used by the Board for such purpose. Inipursu- 
ance of their duties under the statute, the defend- 
ants are now engaged with said Local in| an at¬ 
tempt to have said Local designated as scjle bar¬ 
gaining representative of all employees I of the 
Mills, with statutory authority to demand and 
require the Mills to establish the closed shop. 
There is no showing of any plan, purjiose or 
concert of action between the defendants lor any 
of their representatives or agents and saiq Local 
No. 1938, its officers, agents or members, jor any 
of them, however, to do anything beyorjd that 
which the Act, as administratively construed, 
authorizes, requires and attempts to encPurage. 

IV. Plaintiff excepts to the failure and refiisal of 
the Court to accept and adopt the plaintiff’s proposed 
conclusions of law as follows, or 'the substahce of 
them; and to the failure and refusal of the ciurt to 


accept and adopt each of said findings, and each part 
thereof, severally, or the substance thereof: 

1. The plaintiff is not engaged in interstate 
commerce, nor does her employment or her em¬ 
ployee ^relationship directly affect interstate 
commerce. Plaintiff’s employment is purely 
intrastate in character. 

2. The Gate City Cotton Mills, plaintiff’s em¬ 
ployer, is not engaged in interstate commerce in 
its producing operations; nor do its said produc¬ 
ing operations, nor its labor relations in connec¬ 
tion therewith, directly affect interstate com¬ 
merce. The said producing business of the Gate 
City Cotton Mills is purely intrastate in char¬ 
acter. 

3. The National Labor Relations Act is illegal 
and void in so far as it affects this plaintiff in 
that it violates the Constitution of the United 
States in the following respects: 

(a) The said Act is in purpose, in essence 
and hn its face an attempt to regulate matters 
not committed to the Federal Government by 
the Constitution, by regulating industry, in¬ 
cluding the relations between employer and 
employee, in respect to rates of pay, hours of 
employment and other conditions of employ¬ 
ment. 

(b) The said Act is violative of the Com¬ 
merce Clause in that it seeks to regulate mat¬ 
ters concerning wholly intrastate business, a 
regulation which does not constitute the regu¬ 
lation of commerce among the several States. 

(c) The said Act is violative of the Tenth 
Amendment to the Constitution of the United 
States, in that it constitutes an invasion by the 
Federal Government of fields of regulation re¬ 
served by that amendment to the States or to 
the People. 


8 


1 52 


I 

(d) The said Act is violative of tjhe Fifth 
Amendment to the Constitution of thp United 

States in that I 

! 

(1) It attempts to deprive the iplaintiff 
without due process of law of th^ liberty 

Guaranteed to her bv that amendment; 

" I . . 

(2) It attempts to deprive the Iplaintiff 

without due process of law of her property 
rights, including subsisting contract rights 
with her employer and her inherent right 
to bargain and deal with her employer in 
respect to rates of pay, wages, hours of em¬ 
ployment, or other conditions of 'employ¬ 
ment; I 

(3) It is wholly arbitrary, capricious and 

unequal; | 

(4) It attempts to deprive the plaintiff of 

her subsisting contracts with her eijnployer 
without due process of law; | 

(5) It attempts to take the private prop¬ 
erty of the plaintiff for a public use without 
the payment of just compensation, j 

(e) The said Act is violative of the! Fourth 
Amendment to the Constitution of the| United 
States in that it permits and authorized unrea¬ 
sonable searches and seizures of papersjand ef¬ 
fects of employees, including the plaintiff. 

(f) The said Act is violative of th^ Third 

Article of the Constitution of the lUnited 
States in that judicial power of the lUnited 
States in large part by said Act is atterppted to 
be vested in said National Labor Relations 
Board and not in the courts as required|by said 
Article, and said Act attempts to ijifringe 
upon the constitutional authority of th4 courts 
of the United States. i 

(g) The said Act is violative of the Seventh 
Amendment to the Constitution in that no trial 
by jury is permitted or required by saici Act. 
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(h) The said Act is violative of the Ninth 
Amendment to the Constitution of the United 
States in that by said Act the Government of 
the United States through the Congress has 
presumed and purported to assume jurisdiction 
and control of certain rights retained by the 
States or by the People. 

(i) The said" Act attempts unlawfully to 
delegate the legislative power of the Congress 
of the United States to the National Labor Re¬ 
lations Board. 

4. The said Act is illegal and void and uncon¬ 
stitutional as a whole, for each and all of the 
grounds named in paragraph 3 above. 

5. All actions, orders and authorities at¬ 
tempted and purported to be exercised by the de¬ 
fendants, their agents or representatives, under 
and by force of said Act are likewise void and 
unconstitutional for each and all of the reasons 
set forth in paragraph 3 above. 

6. Under the National Labor Relations Act, 
should a majority of the employees of the Gate 
City Cotton Mills at the election sought to be 
enjoined herein, select Local Union No. 1938 as 
their representative, then such Union would by 
the terms of said Act become the exclusive rep¬ 
resentative of all of said employees, including 
the plaintiff, for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employ¬ 
ment, and the plaintiff would have only the 
right to present grievances to her employer. 

7. Plaintiff’s contract of employment with her 
employer is a valuable right, as is her right to 
negotiate individually with her employer, pro¬ 
tection against the invasion of which this Court 
of Equity can and should afford. 


8. Plaintiff is at liberty and has a rigljit to re¬ 
fuse to contract with her fellow employees. The 
selection of a representative by a majority of the 
employees at the contemplated electionj would 
under the National Labor Relations Aqt cause 
her to be bound by whatever bargain suclji repre¬ 
sentative should make with her employei'. 


9. Plaintiff is also entitled to the freej choice 
of her employer whether to deal or to cbntinue 
to deal with her individually, and upo[i what 
terms, and is entitled to enjoin third jparties, 
acting without warrant of law, from coercing or 
otherwise interfering with her employerl’s free¬ 
dom of choice in that regard; and such rights are 
unaffected by the fact that her employmc'pt may 
be at will. I 


10. If the said Union is successful in said 

election, said Union by specific requirenjient of 
the said Act will be certified by the Boarc^ as the 
sole and e.xclusive representative of afl em¬ 
ployees, including the plaintiff, for the purposes 
of collective bargaining as set forth in Section 
9(a) of said Act. j 

11. If the said Union is designated or selected 

by a majority of the employees of the iV|ills at 
said election, it will become by operation of 
Section 9(a) of said Act, sole and exclusiye rep¬ 
resentative of all of the employees of saidj Mills 
with whom alone it will be authorized anjd per¬ 
mitted under said Act to deal for the pjirpose 
of collective bargaining. j 


12. No adequate or exclusive remedy junder 
the National Labor Relations Act is given the 
plaintiff to protect her rights, and the holding 
of the election, whether or not it would 'result 
in fact in the selection of Local Union Noi^ 1938 
as the representative of the employees pf the 
Gate City Cotton Mills, constitutes a pjresent 


threat of irreparable injury and damage not 
measurable in pecuniary values. Plaintiff has 
no adequate remedy at law. 

13. The plaintiff is entitled to have issue out 
of this Court an injunction pendente life restrain¬ 
ing and enjoining the defendants, their assist¬ 
ants, employees, agents and representatives, and 
each of them, from holding or causing to be 
held an election among the employees of the 
Gate ^ity Cotton Mills for the purpose of desig¬ 
nation or selection of representatives of such 
employees for collective bargaining and from 
certifying any representatives of such employees 
for the purposes of collective bargaining. 

14. Plaintiff is entitled to have a declaratory 
judgment adjudging and declaring that the Act, 
and all actions and orders of the defendants 
thereunder, are illegal, void and unconstitutional 
for the reasons set forth in Conclusion No. 3, 
supra,' either as a whole or as attempted to be 
supplied to herself or to her employer. 


The foregoing exceptions are hereby allowed and 
made of record this 22nd day of January, 1936. 


Jesse C. Adkins, 
Justice 


IN THE 


SUPREME COURT 
of the District of Colnmiiia 

Holding an Equity Court ! 


Lola Echols, 


Plaintiff, 

V. 


J. Warren Madden, 

John M. Carmody and 
Edwin S. Smith, 

constituting the 

National Labor Relations Board, 

Defendants. 


In ! Equity 
Nd. 60267 


ORDER DENYING TEMPORARY INJUNCTION 
AND GRANTING STAY 


This cause came on to be heard at this t^rm upon 
the plaintiff’s application for an injunction \pendente 
lite, and upon the rule to show cause datecj Decem¬ 
ber 31, 1935, why the defendants, peridi^nte lite, 
should not be enjoined and upon the defendants’ re¬ 
turn to said rule to show cause and thereupon, upon 
consideration thereof, it is this 22nd day of Ijanuary, 
1936, ! 



ADJUDGED, ORDERED and DECREED as 
follows, viz.: 

(1) That the plaintiff’s application for an injunc¬ 
tion pendente lite be, and the same hereby is, denied. 

(2) That the Rule to Show Cause heretofore is¬ 
sued herein be, and the same hereby is, discharged. 

(3) Plaintiff having announced in open court that 
she desires and intends to appeal from this decree to 
the United States Court of Appeals for the District 
of Columbia and having moved that a stay and in¬ 
junction be granted pending final determination of 
this cause on appeal, 

IT IS ORDERED that, pending final determina¬ 
tion of this cause on appeal, the defendants, J. War¬ 
ren Madden, John M. Carmody and Edwin S. Smith, 
individually and as members of and constituting the 
National Labor Relations Board, their assistants, em¬ 
ployees, agents and representatives, and each of them, 
be, and they are hereby, enjoined from holding, or 
causing to be held, an election among the employees 
of the Gate City Cotton Mills, for the purpose of 
designation or selection of representatives of such em¬ 
ployees for collective bargaining, and from certify¬ 
ing any representatives of such employees for the pur¬ 
pose of collective bargaining. 


Jesse C. Adkixs, 

Justice. 


January 22, 1936. 
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Exception of the plaintiff, Lola Echols, is Ihereby 
noted to the entry of paragraphs (1) and (2)| of the 
above decree and to so much thereof as refuses any 
of the relief herein prayed by the plaintiff, and the 
plaintiff, by her attorneys, in open court petitions for 
and notes an appeal from the above decree j to the 
United States Court of Appeals for the District of 
Columbia on this 22nd day of January,! 1936, 
which appeal is hereby granted and noted, y^here- 
upon the maximum undertaking for costs is |iereby 
fixed at One hundred dollars ($100) with lejave to 
deposit the sum of Fifty dollars ($50) with the]Clerk 
in lieu thereof. i 


Jesse C. Adkixs, 
Justic^. 


January 22, 1936. 


Approved as to form: 


Reyxolds Robertsox, 

Dougl.as L. Hatch, 

Counsel for Plaintiff. 


Ch.arles Fahy, 

Counsel for Defendants. 
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I 

231 Assignments of Error 

Filed January 30, 1936 j 

Comes now Mrs. Lola Echols, by her attorneys, and says 
that in the records and proceedings and in the order en¬ 
tered in the above entitled cause on January 22j 1936, there 
is error in the following respects: i 

I. The Court erred in overruling, denying ahd refusing 
plaintitf’s application for temporary injunction! as prayed. 

II. The Court erred in failing and refusinlg to grant 
plaintitf’s application for permanent in junction j as prayed. 

III. The Court erred in failing and refusing to grant 
plaintitf ^s application for declaratory judgment,! as prayed. 

IV. The Court erred in its Finding of Facts jSio. 10, and 
in each and every part thereof, severally; and in failing 
and refusing to find and hold and rule to the contrary. Said 
Finding, and each and every part thereof, sev(frally, con¬ 
stitutes in whole or in part a conclusion of lawl and is er¬ 
roneous in law, is not supported by and |s contrary 

232 to the pleadings and the evidence is erronepus in fact, 
and is inconsistent with facts found or i^ot denied. 

V. The Court erred in its Finding of Facts 'ko. 12, and 
in each and every part thereof, severally; and! in failing 
and refusing to find and hold and rule to the conti|ary. Said 
Finding, and each and every part thereof, sevelrally, con¬ 
stitutes in whole or in part a conclusion of lawjand is er¬ 
roneous in law, is not sujoported by and is contr|ary to the 
pleadings and the evidence, is erroneous in fact, |and is in¬ 
consistent with facts found or not denied. i 

VI. The Court erred in its Finding of Facts !Njo. 14, and 
in each and every part thereof, severally; and in failing and 
refusing to find and hold and rule to the contrary. Said 
Finding, and each and every part thereof, sevei|'ally, con¬ 
stitutes in whole or in part a conclusion of law pnd is er¬ 
roneous in law, is not supported by and is contrary to the 
pleadings and the evidence, is erroneous in fac^.t, and is 
inconsistent with facts found or not denied. j 

VII. The Court erred in its Conclusion of Law jNTo. 1 and 
in each and every part thereof, severally, and in leach and 
every conclusion, ruling or holding therein, upon the ground 
that they and each of them are erroneous in poiqt of law; 
are contrary to the pleadings, the evidence and thd law; are 
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not supported by the pleadings or the evidence; and are 
inconsistent with facts found or not denied. 

VIII. The Court erred in its Conclusion of Law No. 2 
and in each and every part thereof, severally, and in each 

and every conclusion, ruling or holding therein, upon 

233 the ground that they and each of them are erroneous 
in point of law; are contrary to the pleadings, the 

evidence and the law; are not supported by the pleadings 
or the evidence; and are inconsistent with facts found or 
not denied. 

IX. The Court erred in its Conclusion of Law No. 3 and 
in each and every part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they and each of them are erroneous in point of law; 
are contrary to the pleadings, the evidence and the law; 
are not supported by the pleadings or the evidence; and are 
inconsistent with facts found or not denied. 

X. The Court erred in its Conclusion of Law No. 4 and 
in each and eyery part thereof, severally, and in each and 
every conclusion, ruling or holding therein, upon the ground 
that they and each of them are erroneous in point of law; 
are contrary’ to the pleadings, the evidence and the law; 
are not supported by the pleadings or the evidence; and 
are inconsistent with facts found or not denied. 

XI. The Court erred in failing and refusing to accept and 
adopt plaintiff’s proposed Findings of Fact as follows, or 
the substance of them; and in failing and refusing to accept 
and adopt each of such Findings and each part thereof, 
severally, or the substance thereof: 

1. The Gate' City Cotton Mills (hereinafter called the 
“Mills”) conducts a manufacturing establishment located 
at East Point, Fulton County, Georgia. Its business con¬ 
sists of processing raw cotton into yarn and selling the yarn 
thus produced wholesale to a limited number of customers. 
It does not sell its product in the retail trade. It 

234 operates only the one mill. The raw cotton used in 
its business is grown in Georgia, is purchased by the 

Gate City Cotton Mills in Georgia, and passes through no 
other State in ,transit to its mill and is processed in that 
State. All of its employees, including the plaintiff, are 
engaged in, and in connection with, the manufacture of yarn 
in and around said miU. 
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2. On September 14, 1935, Local No. 1938, Unijed Textile 

Workers of America, a labor organization, presented to 
said Gate City Cotton Mills by letter a form o^ proposed 
agreement between said Local and said Mills ifelating to 
the wages, hours and working conditions of 'employees 
in the Gate City Cotton Mills. In said proposed form of 
contract it was i)rovided that said Union was recognized 
as empowered to bargain collectively for all embloyecs of 
Gate City Cotton Mills and it was provided thatlall griev¬ 
ances arising in the shop should be adjusted bejtween tlio 
Mills and said Union. On September 17, 1935, ^aid Mills 
by letter refused to enter into any such agreement or to 
meet with the representatives of said Local for the purpose 
of discussing such an agreement. Previously,! the said 
Union had, in October, 1934, and again in Februkry, 1935, 
submitted closed shop contracts, which had alsoj been re¬ 
jected by said Mills. j 

3. The plaintiff Echols was at one time a inbrnber of 

Local Union No. 1938 of the United Textile Workers of 
America but has severed her connection therewijh and is 
antagonistic to said Union, its officers and its and 

purposes, and regards said officers and the aims land pur¬ 
poses of said Union as antagonistic to herself, apd is not 
willing to be represented by said Union. j 

4. Local Union No. 1938 in its petition to the jNationa! 

Labor Relations Board on October 12, 1935, asserted thid 
it represented a majority of the employees of the Gate City 
Cotton Mills. The Board in its decision found tjhat sai<l 
Local Union No. 1938 has been selected by a substantia] 
number of employees of the Gate City Cotton Mills. The 
plaintiff alleges that in so far as she know’s the kssertion 
of Local Union No. 1938 that it represented a majority of 
the employees is true. The said union contends that it now 
represents a majority of the employees of the Gpte City 
Cotton Mills. ! 

5. The practice and custom of the Gate City Cotton Mills 
when a shift of employees is discontinued is to lajv off all 
of the employees in a group working on that shift apd when 
said shift is resumed said Mills takes back all of thbse who 

have previously worked for it who are availkble and 
235 only employs new employees to fill up vacancies. 

The plaintiff has enjoyed the benefit of the aioresaid 
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custom of employment and reemployment during her thir¬ 
teen years of employment with said Mills. 

6. The Gatfe City Cotton Mills does not desire and would 
not voluntarily recognize any representative designated or 
selected by a majority of its employees as the sole repre¬ 
sentative of all of its employees for the purpose of collec¬ 
tive bargaining in respect to rates of pay, wages, hours 
of employment, and other conditions of employment, nor 
would it deal with such representatives on behalf of all 
its employees, unless required to do so by law but resistance 
to the actions of defendants to force said Mills to do so 
would entail great expense and inconvenience on the part 
of such Mills and in order to avoid such expense and incon¬ 
venience it may recognize the representatives selected by 
the majority. of its employees as the sole representative 
under the statute of all of its employees and enter into col¬ 
lective bargaining with them, thereby breaching plaintiff’s 
emi)loyment contract. The plaintiff has no control over 
her employer, the Mills, and there are no means provided 
or existing for her to test the constitutionality of said Act 
as applie(l to her, or the validity of said Board’s actions, 
except in this proceeding. She has been informed by her 
said employer that by force of the National Labor Rela¬ 
tions Act it u"ill be required to deal in the future only with 
representatives selected or designated at the proposed elec¬ 
tion to be held under the Act and to cease to deal with her 
individually and that it will be required to terminate tin' 
existing contract relationship between the plaintiff and the 
Mills. ^ 

7. It is the purpose of Local Union No. 1938 and of the 
National Labor Relations Board, under the machinerv of 
the National Labor Relations Act, to unionize the mill of 
Gate City Cotton Mills and to force the said mill to deal 
only with the said Union and to employ only members of 
the said Union. 

8. If the said Union be designated or selected as the ex¬ 
clusive representative of all the producing employees of the 
Mills for the purpose of collective bargaining as provided 
in Section 9(a) of the statute, it will have the power to 
propose as a condition of any such collective bargain that 
the Mills be completely unionized and the closed shop put 
in force; and the said Mills and many of its employees, in- 
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eluding the plaintiff herein, believe and 
236 as a result of proposals, communications 

ments made by the said Union and its ( 
members, that it is the purpose of said Union to unionize 
the said Mills and to put the closed shop into bffect, and 
further apprehend and fear that the employees yho do not 
join the Union prior to the said election and voije for it at 
said election will thereafter not be permitted fto become 
members of the Union, will lose their employmeiit with the 
Mills, and will not be able to secure employment in any 
other union cotton mill. j 

9. An agent of the National Labor Relations Bbard solic- 

• 

ited and advised with the day watchman at the jGate City 
Cotton Mills in an endeavor to influence him to ^dvice em¬ 
ployees of said Mills that it was compulsory for such em¬ 
ployees to vote at the election contemplated to l)e held on 
December 14, 1935. 

10. Members and representatives of the Local Union No. 
1938, United Textile Workers of America, shoiitly before 
the date of the proposed election on Decembeij 14, 1935, 
threatened non-union employees of the Gate C^ty Cotton 
Mills that if the non-union members did not became mem¬ 
bers of the union and vote at the contemplated election in 
favor of the Union as their representatives, theyj would no 
longer have any jobs; that only Union members! would be 
employed in said Mills; that it was necessary for |non-union 
employees of the Gate City Cotton Mills to join said Union 
before the contemplated election, for the oppoj-tunity to 
join later would be denied them; and that as a| result of 
the contemplated election, in which the Union \|ould win, 
the non-union members would not be recognized at all and 
that Gate City Cotton Mills would become ^‘a closed shop” 
and that such non-union members would not be able to ob¬ 
tain jobs or positions in any other cotton mill. | 

11. That for the period since about September,| 1935, the 
relationship between the employees themselves ^nd their 
relationship with the officials of Gate City Cotton Mills have 
been disturbed by agitation with respect to the attempted 
unionization of the Gate City Cotton Mills by representa¬ 
tives and members of Local Union No. 1938 an^ the en¬ 
deavor on the part of the members and representatives of 
said Union to have said Union selected as the representa- 
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tives of the employees of said Mills for the purposes of 
collective bareraining pursuant to the provisions of the Na¬ 
tional Labor Relations Act; and such conditions have been 
aersrravated bv agitations before the said Board and bv the 

oo * o • 

proposed holding* of said election; all of which has resulted 
in unpleasant' and disturbed relations among employees 
and between employer and employees and has inter- 
237 fered with the efficient performance of their duties 
by employees; and has resulted in serious disturb¬ 
ance of the preexisting harmonious relations between said 
Mills and its employees. 

12. The calling of said election by the defendants has re¬ 
sulted in controversies, disputes and frictions, between em¬ 
ployees of the Gate City Mills and between some of such 
employees and said Mills. 

13. The defendants have acted in accord with said Local 
1938 in attempting to carry out the commands and further 
the })olicy of said Act. The election ordered by the defen¬ 
dants is not one to determine whom the employees of said 
Mills desire to represent them, or whether they desire any 
representative or any collective bargaining at all, but is 
solely for the purpose of determining whether the em¬ 
ployees desire said local as their statutory representative. 
Members and agents of said Local were requested by agents 
of the Board to distribute the Board’s election notice bul¬ 
letins to the employees of the Mills, and such Union mem¬ 
bers and agents were used by the Board for such purpose. 
In pursuance of their duties under the statute, the defen¬ 
dants are now engaged with said Local in an attempt to 
have said Local designated as sole bargaining representa¬ 
tive of all employees of the Mills, statutory authority 
to demand and require the Mills to establish the closed shop. 
There is no showing of any plan, purpose or concert of 
action between the defendants or any of their representa¬ 
tives or agents and said Local No. 1938, its officers, agents 
or members, or any of them, however, to do anything be¬ 
yond tluit which the Act, as administratively construed, 
authorizes, requires and attempts to encourage. 

XIL The Court erred in failing and refusing to accept 
and adopt the plaintiff’s Conclusions of Law as follows, 
or the substance of them; and in failing and refusing and 
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refusing to accept and adopt eacli of said Conclusions, and 
each part thereof, severally, or the substance ^hereof: 

1. The plaintitf is not engaged in interstate! commerce, 
nor does her employment or her employee relationship di¬ 
rectly atfect interstate commerce. Plaintiff’s Employment 
is purely intrastate in character. 

2. The Gate City Cotton Mills, plaintiff’s employer, 
238 is not engaged in interstate commerce in its produc¬ 
ing operations; nor do its said producing operations, 
nor its labor relations in connection therewitp, directly 
affect interstate commerce. The said producinlg business 
of the Gate Citv Cotton Mills is purelv intrastaite in char- 
acter. | 

3. The National Labor Relations Act is illegal and void 
in so far as it affects this plaintiff in that it violates the 
Constitution of the United States in the following respects: 

(a) The said Act is in purpose, in essence and on its face 

an attempt to regulate matters not committed to the Fed¬ 
eral Government by the Constitution, by regulating indus¬ 
try, including the relations between employer andj employee, 
in respect to rates of pay, hours of employment! and other 
conditions of employment. I 

(b) The said Act is violative of the Commerce! Clause in 
that it seeks to regulate matters concerning wholly intra¬ 
state business, a regulation which does not conijititute the 
regulation of commerce among the several Statens. 

(c) The said Act is violative of the Tenth Amelndment to 

the Constitution of the United States, in that it constitutes 
an invasion by the Federal Government of fields of regula¬ 
tion reserved by that amendment to the States | or to the 
People. I 

(d) The said Act is violative of the Fifth Amefidment to 

the Constitution of the United States in that | 

(1) It attempts to deprive the plaintiff without due proc¬ 

ess of law of the liberty guaranteed to her by th^t amend¬ 
ment; 

(2) It attempts to deprive the plaintiff without due proc¬ 

ess of law of her property rights, including Subsisting 
contract rights with her employer and her inhererit right to 
bargain and deal with her employer in respect to rates of 
pay, wages, hours of employment, or other conditions of 
employment; 1 
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(3) It is wholly arbitrary, capricious and unequal; 

(4) It attempts to deprive the plaintiff of her subsisting- 
contracts with her employer without due process of law; 

(5) It attempts to take the private property of 
239 the plaintiff for a public use without the payment of 
just compensation. 

(e) The said Act is violative of the Fourth Amendment 
to the Constitution of the United States in that it permits 
and authorizes unreasonable searches and seizures of pa¬ 
pers and effects of employees, including the plaintiff. 

(f) The said Act is violative of the Third Article of the 
Constitution of the United States in that judicial power of 
the United States in large part by said Act is attempted to 
be vested in said National Labor Relations Board and not 
in the courts as required by said Article, and said Act at¬ 
tempts to infringe upon the constitutional authority of the 
courts of the United States. 

(g) The said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act. 

(h) The said Act is violative of the Ninth Amendment to 
the Constitution of the United States in that by said Act 
the Government of the United States through the Congress 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the States or by the 
People. 

(i) The said Act attempts unlawfully to delegate the 
legislative power of the Congress of the United States to 
the National Labor Relations Board. 

4. The said Act is illegal and void and unconstitutional 
as a whole, for each and all of the grounds named in para¬ 
graph 3 above. 

5. All actions, orders and authorities attempted and pur¬ 
ported to be exercised by the defendants, their agents or 
representatives, under and by force of said Act are likewise 
void and unconstitutional for each and all of the reasons 
set forth in paragraph 3 above. 

6. Under the National Labor Relations Act, should a 
majority of the employees of the Gate City Cotton Mills at 
the election sought to be enjoined herein, select Local Union 
No. 1938 as their representative, then such Union would by 
the terms of said Act become the exclusive representative 
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of all of said employees, including the plaintiff, fDr the pur¬ 
poses of collective bargaining in respect to ratjes of pay, 
wages, hours of employment, or other conditions of em¬ 
ployment, and the plaintiff would have only tlije right to 
present grievances to her employer. | 

7. Plaintiff’s contract of employment j with her 
240 employer is a valuable right, as is her rigljit to nego¬ 
tiate individually with her employer, jprotection 
against the invasion of which this Court of Equity can and 
should afford. j 

8. Plaintiff is at libertv and has a right to refuse to con- 
tract with her fellow employees. The selection o|f a repre¬ 
sentative by a majority of the employees at thb contem¬ 
plated election would under the National Labor |Relations 
Act cause her to be bound by whatever bargain sqch repre¬ 
sentative should make wdth her employer. 1 

9. Plaintiff* is also entitled to the free choice o|f her em¬ 

ployer whether to deal or to continue to deal wijh her in¬ 
dividually, and upon what terms, and is entitled to enjoin 
third parties, acting without warrant of law, froni coercing 
or otherwise interfering with her employer’s freedom of 
choice in that regard; and such rights are unaffect'pd by the 
fact that her employment may be at will. I 

10. If the said Union is successful in said elecl|ion, said 
Union by specific requirement of the said Act willjbe certi¬ 
fied by the Board as the sole and exclusive repre^^entative 
of all employees, including the plaintiff, for the purposes 
of collective bargaining as set forth in Section 9(a|) of said 

Act. I 

1 

11. If the said Union is designated or selected by a ma¬ 
jority of the employees of the Mills at said election, it will 
become by operation of Section 9(a) of said Act, pole and 
exclusive representative of all of the employees | of said 
Mills with whom alone it will be authorized and permitted 
under said Act to deal for the purpose of collective |)argain- 

ing. ^ 1^ ^ 

12. No adequate or exclusive remedy under the National 
Labor Relations Act is given the plaintiff to protect her 
rights, and the holding of the election, whether or not it 
would result in fact in the selection of Local Union IjTo. 1938 
as the representative of the employees of the Gate C'^ty Cot- 
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ton Mills, coi^stitutes a present threat of irreparable injury 
and damage not measurable in pecuniary values. Plaintifi' 
has no adequate remedy at law. 

13. The plaintiff is entitled to have issue out of tliis Court 
an injunction pendente life restraining and enjoining the 
defendants, their assistants, employees, agents and repre¬ 
sentatives, and each of them, from holding or causing to 
be held an election among the employees of the Gate City 
Cotton Mills for the purpose of designation or selection of 
representatives of such employees for collective bargaining 
and from certifying any representatives of such employees 
for the purposes of collective bargaining. 

14. Plaintiff is entitled to have a declaratory judg- 
241 ment adjudging and declaring that the Act, and all 
actions and orders of the defendants thereunder, are 
illegal, void and unconstitutional for the reasons set forth 
in Conclusion No. 3, supra, either as a whole or as attempted 
to be applied to herself or to her employer. 

For which errors the plaintiff, Lola Echols, i)rays that 
the said order and decree of the Supreme Court of the Dis¬ 
trict of Columbia, dated January 22, 1936, be reversed and 
that the cause be remanded to the said Court vith direc¬ 
tions to grantia preliminary injunction as prayed and with 
directions to grant permanent injunction and declaratory 
judgment as prayed, and for costs. 

REYNOLDS ROBERTSON 
DOUGLAS L. HATCH 
I Counsel for Plaintiff-Appellant, 

January 30, 1936. 
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243 Praecipe and Designation of Record 

Filed January 30, 1936 

The clerk of the Court will please prepare the record on 
appeal in th(^ above-entitled cause and include therein the 
following papers and proceedings: 

1. Bill of Complaint for Bestraining Order and Injunc¬ 
tion filed December 13, 1935. 

2. Affidavit of Winfield P. Jones in Support of Tempo- 
raiy Restraining Order dated December 13, 1935, and filed 
December 13, 1935. 

3. Temporary Restraining Order and Rule to Show 
Cause filed December 13, 1935. 

4. Order Continuing Rule to Show Cause to December 20 
filed December 17, 1935. 

5. Acknowledgment of Service of affidavits of Lola 
Echols and I. C. Milner filed December 20, 1935. 

6. Affidavit of Lola Echols in Support of Preliminary In¬ 
junction dated December 19, 1935, and filed December 20, 
1935. 

7. Affidavit of I. C. Milner in Support of Preliminary In¬ 
junction dated December 19, 1935, and filed December 20, 
1935. 

8. Return to Rule to Show Cause filed December 20,1935. 

9. Affidavit of Jessie Madaris and James Madaris 

244 dated December 18,1935, and filed December 20,1935. 

10. Affidavit of Thomas I. Emerson dated Decem¬ 
ber 19, 1935, and filed December 20, 1935. 

11. Certified copy of rules and regulations—series 1 of 
the National Labor Relations Board filed December 20, 
1935. 

12. Certified copy of decision of the National Labor Re¬ 
lations Board entered at Washington, D. C., on December 
7, 1935, in the,matter of Gate City Cotton Mills and Local 
No. 1938, Linited Textile Workers of America, Case No. X- 
R-1, filed December 20, 1935. 

13. Certified copy of portion of the sworn testimony of 
Lola Echols filed December 20, 1935. 

14. Certified, copy of Board’s Exliibit No. 16, being a 
statement of the yarn sales of Gate City Cotton Mills from 
September 1, 1934, through October 31, 1935, filed Decem¬ 
ber 20, 1935. 
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15. Bill of Complaint for Restraining Order and Injunc¬ 

tion, as amended, and Petition for Declaratory Judgment 
filed December 20, 1935. I 

16. Certified copy of Board’s Exhibit 10, beihg letter 
dated September 17 from I. C. Milner to F. S. Parkman, W. 
C. Pittman and H. G. Peppers, filed December 20,j 1935. 

17. Certified copy of Board’s Exliibit 9, beifig letter 

dated September 14, 1935, from F. S. Parkman, \\|. C. Pitt¬ 
man and H. G. Peppers to I. C. Milner, enclosing copy of 
proposed agreement, filed December 20, 1935. | 

18. Affidavit of F. S. Parkman, W. C. Pittman dnd H. G. 

Peppers dated December 18, 1935, and filed Decejmber 20, 
1935. j 

19. Affidavit of Winfield P. Jones, dated Deceimber 21, 

1935, and filed December 23, 1935. i 

20. Rule to Show Cause filed December 31, 1931^. 

21. Acknowledgment of Service of copy of Rulejto Show 
Cause dated December 31, 1935, and filed Januar^l 2, 1936. 

22. Order Continuing Rule to Show Cause to January 13 
filed January 3, 1936. 

23. Affidavit of Mrs. Mabel Shields in Support of 
245 Application for Preliminary Injunction dhted De¬ 
ember 28, 1935, and filed January 6, 1936. | 

24. Affidavit of H. 11. i\rurphy in Sux)port of Application 

for Preliminary Injunction dated December 27, lj935, and 
filed January 6, 1936. I 

25. Affidavit of F. E. Hogan in Supx)ort of Apjplication 

for Preliminary Injunction dated December 27, lj935, and 
filed Januarv 6, 1936. 1 

26. Affidavit of R. E. Davison in Support of Apblication 
for Preliminary Injunction dated December 28, 1935, and 
filed January 6, 193^ 

27. Affidavit of Jess Little in Support of Application for 

Preliminary Injunction dated December 28, 1935, knd filed 

January 6, 1936. { 

28. Affidavit of H. C. Reynolds in Support of Apblication 

for Preliminary Injunction dated December 28, 1935, and 
filed January 6, 1936. | 

29. Affidavit of C. H. Kelly in Support of Applicktion for 

Preliminary Injunction dated December 28, 1935, knd filed 

January 6, 1936. i 
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30. Acknowledgment of Service of affidavits of Murphy, 
Shields, Kelly, Reynolds, Little, Hogan and Davison, dated 
January 6, 1936, and filed January 7, 1936. 

31. Acknowledgment of Service of affidavits of \Vhite, 
Johnston and Holcome dated January 7, 1936, and filed 
January 7,1936. 

32. Affidavit of Xora Holcome in Support of Application 
for Preliminary Injunction dated January 3, 1936, and 
filed January 7,1936. 

33. Affidavit of Lois White in Support of Application for 
Preliminary Injunction dated January 3, 1936, and filed 
Januarv 7,1936. 

V 7 

34. Affidavit of Irene Johnston in Support of Application 
for Preliminary Injunction dated January 3, 1936, and filed 
January 7,1936. 

35. Acknowledgment of Service of affidavit of Scott Rus¬ 
sell filed January 10, 1936. 

36. Affidavit of Scott Russell dated January 7, 1936, and 
filed January 10, 1936. 

37. Answer of defendants filed January 10, 1936. 
246 38. Order Continuing Rule to Show Cause to Janu¬ 

arv 16 filed Januarv 13, 1936. 

39. Acknowledgment of service of affidavits of Emerson, 
Hoilihan, Nance, Sutton, Parkman, Pittman and Peppers 
dated Januar\"il3, 1936, and filed Januaiy 15, 1936. 

40. Affidavit of Thomas I. Emerson dated January 2, 
1936, and filed January 15,1936. 

41. Affidavit of S. A. Hoilihan dated January 2, 1936, and 
filed January 15, 1936. 

42. Affidavit of A. Steve Nance dated January 3, 1936, 
and filed January 15, 1936. 

43. Affidavit of George C. Sutton dated January 3, 1936, 
and filed January 15, 1936. 

44. Affidavit of F. S. Parkman dated January 8, 1936, 
and filed January 15,1936. 

45. Affidavit of W. C. Pittman dated January 8, 1936, 
and filed January 15,1936. 

46. Affidavit I of H. G. Peppers dated January 8, 1936, 
and filed January 15,1936. 

47. Amended Answer of defendants filed January 16, 
1936. 
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I 

48. Order Continuing Rule to Show Cause to January 21 

filed January 16, 1936. 1 

49. Order Denying Temporary Injunction and Granting 

Stay filed January 22,1936. i 

50. Findings of Fact and Conclusions of Law filed Janu- 
ai*y 22, 1936. 

51. Plaintiff’s Exceptions to the Court’s Findings and 
Conclusions and Refusals to Find and Conclude filed Janu¬ 
ary 22, 1936. 

52. Order and Entry showing notation and allowance of 

appeal filed January 22, 1936. | 

53. Docket entry showing filing of appeal bond] 

54. Docket Entries in Case. j 

247 55. Assignment of Errors filed Januar>| 30, 1936. 
56. This Praecipe and Designation of Record filed 

January 30, 1936. 

FREDERICK H. WOOD 
WINFIELD C. JONE^ 
RICHARD H. WILMER 
DOUGLAS L. hatch! 
REYNOLDS ROBERtSON 
Attorneys for Appellant Lola 
Echols. j 

Receipt of a copy of the within Designation of Record is 
hereby acknowledged this 30th day of January, 1936. 

CHARLES FAHY 

Attorney for Defendants. 

248 Supreme Court of the District of Columbia 

United States of America, j 

District of Columbiaj ss: | 

I, Frank E. Cunningham, Clerk of the Supreme| Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 247, both inclusive, to be a itrue and 
correct transcript of the record, according to dir(fctions of 
counsel herein filed, copy of which is made parj; of this 
transcript, in cause No. 60267 in Equity, wherein Mrs. 
Lola Echols is Plaintiff and J. Warren Madden, John M. 
Carmody and Edwin S. Smith, constituting the National 
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Labor Relations Board, arc Defendants, as the same re¬ 
mains upon the files and of record in said court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said court, at the City 
of Washinp:ton, in said District, this 5th day of 
February, 1936. 

FRANK E. CUNNINGHAM, 
Clerky 

By CHAS. B. COFLIN, 

(Seal) AssH Clerk. 

249 In the United States Court of Appeals for the 

District of Columbia 

Januarv Term 1936 

No. 6639 

I Mrs. Lola Echols, Appellant^ 


V. 

J.W ARKEN Madden, John M. Carmody and Edwin S. Smith, 
Constituting the National Labor Relations Board, 
Appellees. 

Stipulation 

Now come the appellant and the appellees by and through 
their respective counsel and stipulate and agree as follows: 

1. That the case of Gate City Cotton Mills v. Madden, 
et al.. No. 6640, shall be considered and heard in conjunc¬ 
tion with this apyieal and the appeal in that case shall be 
considered and heard in conjunction with the record in the 
above case. 

2. That the following documents in the record on this 
apjieal be deleted in printing: 

Answer filed January 10,1936, pages 150 to 159, inclusive. 

I RICHARD H. WILMER 

I DOUGLAS L. HATCH 

I Attorneys for Appellant, 

1 CHARLES FAHY 

Attorney for Appellees. 
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Indorsed on back: In the United States Court Appeals 
for the District of Columbia No. 6639 Lola Echols Ap¬ 
pellant V. J. Warren Madden et al Appellees Stipulation 
United States Court of Aj^peals for the District of Colum¬ 
bia Filed Feb 17 1936 Henry W. Hodges Clerk 

Indorsed on cover: District of Columbia Supreme Court 
No 6639 Lola Echols Appellant v. J Warren Madden 
et al & c United States Court of Appeals for tie District 
of Columbia Filed Feb 10 1936 Henry W. Hodtes Clerk 


